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B XKYPHAJIE IIVBJIIMKVYIOTCA CTATBM 11O CIEAYIOULIMUM  HAVYYHbLIM
CHHEIUAJIBHOCTM:

5.1.1. TeopeTnko-ucTOpUUECKHE PaBOBbIE HAYKH

5.1.3. YacTHO-TIpaBOBbIE (LIMBUIUCTHYECKUE) HAYKH

TIOPSJIOK PACCMOTPEHUS CTATEU
Bce npencrasiieHHbIE PYKONMCH IIEPBOHAYATIBLHO IIPOBEPSIOTCS PEAAKIUEN HA COOTBETCTBUE

TeMaTUKe >KypHajia ¥ MPOBOASAT TPOBEPKY HA OPUTHMHAIBHOCTh (C  HCIOJIb30BaHHEM
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COOTBETCTBYIOIIMX MPOrpaMMHO-aNMNapaTHbIX KoMmIuiekcoB). [Ipomenmmue 53TOT 3Tam CTaThU
NepeaaTcs Ha aHOHUMHOE PEIIeH3UPOBAHUE WICHAM PEJaKIIMOHHON KOJUIETHH WU TIPUBIICYEHHBIM
BHEUIHUM HKcriepraM. [Ipu yclioBUU MOJIy4eHHS MOJOXKUTENIbHBIX peleH3ui 0e3 3aMedyaHuil 1o
CYILIECTBY HCCIIEIOBAHUS CTaThsl MPUHUMAETCAd K MyOJMKaIMH, BKIIOYAeTCd B peAaKIMOHHBII
nopTQens 1 pa3MenaeTcs B 04epeTHOM HOMEPE JKypHaa.

Hayunsiit xypunan «Innovation and research» 3aHumaercs myOnuKanueil HaydHO-
MPAKTUYECKUX HCCIIEOBAHUI B COOTBETCTBMM C HOMEHKJIATYpOH Hay4HBIX CIlelHaIbHOCTEH, MO
KOTOPBIM MPHUCYKAAIOTCS YUCHbIE CTEIICHHU.

Ham xypHan crpemurcss caenarh mporecc MyOnMKalmud MaKCUMalbHO YIOOHBIM IS
aBTOPOB, IMMOATOMY JOMYCKAET pa3IHyYHbIe BapuaHTHl oopmieHus 6uOmmorpaduyecknx CChbUIOK M
CIHCKA JINTEPATYPHI.

Cnucok uctounukoB odopmisiercs mo I'OCT 7.0.5-2008 1 npuBOIUTCS B KOHIIE CTaThH MO/
3arojoBkoM «Cnucok wcrouHukoB». [lpm 3TOoM  gomyckaroTes — cienyromue  (Gopmats
OouborpaguIECKux CCHUIOK:

- BaytpurekcroBsie ccbuiku (1o cranaapty APA)

- IToacrpounsie cepuiku (1o 'OCT 7.0.5-2008)

- 3arekcroBbie ccoliku (o 'OCT 7.0.5-2008)

MBI ipeZIocTaBIIsieM aBTOpaM THOKOCTh B 0(hOPMIIEHHH, YTOOBI MUHUMHU3UPOBATh
OropokpaTHiecKre 6apbephl U COCPEIOTOUYUTHCS Ha COIEPKAHUH HAyUYHOTO HCCIIEI0BaHUS.

I'maBHOE — eaMHOOOpa3ne BHYTPU CaMOM CTaThH.

ITJIATA 3A ITYBJIMKALIUIO

Penaxius He B3UMaeT ¢ aBTOPOB IIJIATy 3a MOJTOTOBKY, pa3MeIIeHHE UK MeYaTh
MaTepuasoB.

[Tpu mcnonap30BaHUM OMYOJIMKOBAHHBIX MAaTEpUANIOB KypHaia cchUika Ha «Innovation and
researchy oOs3aTennpHa.

HOJ'IHaSI NN YaCTU4YHas nepeneanKa MaTepI/Ia.HOB )IOHYCKaeTCSI TOJIBKO IIO HI/ICI)MCHHOMy
pa3peleHnio aBTOPOB CTaTel WM PEIAKIIHH.

Touka 3pCHUA PCAAKIIMN HE BCEraa COBIIAAACT C TOYKOH 3pCHUS aBTOPOB Hy6HI/IKaI_[I/II>'I.

) e | KouTtenr nocrymen o surensueii Creative Commons Attribution 4.0 License.
The content is available under Creative Commons Attribution 4.0 License.
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5.1.1. TeopeTHKO-MCTOPHYECKHE MPABOBbIC HAYKH

Hayunas crates

VJIK 343.232

COOTHOUIEHUE MMOHATUM «(ITPABOHAPYIIEHUE» U
«[MPECTYIIJIEHUE» B OTEUYECTBEHHOM IOPUJIMYECKOM HAYKE

Xapesuu JImurtpuii JIroaBUKOBHY, K.10.H., JOLEHT; J0LEHT Kadeapsnl
ONEePaTUBHO-PO3BICKHOM JAeATeJbHOCTH (paKkyJIbTeTa KPUMUHAIBLHON MUITHLIMH,
Axagemusi MuHuCTEepCcTBAa BHYTpeHHHX JeJ Pecnny0smkn besnapycs, MuHck,
Benapycs, d.harvich.by@yandex.ru

AHHOTAIUA

[lenpro  HacTOSIIEM  CcTaThbU  SIBIISIETCS ~ aHAJIW3  COOTHOIICHHWS  IOHSITHH
«IPABOHAPYILIECHUE» U «IIPECTYIUICHHE» B PAMKAX OTEUYECTBEHHOU IOPUINYECKOU
HayKHU U BbIpaOOTKA pEKOMEHALMMI [0 pa3pelIeHUIO CIIOPHBIX BOIIPOCOB KacaTeabHO
COOTHOILICHHSI YKAa3aHHBIX IMOHATHA. ABTOP PacCMAaTpUBAECT ONPEACIECHUS IOHATUI
«TPECTYIUIEHHE» U «AOMUHHUCTPATUBHOE IIPABOHAPYIUEHHUE» B KOHTEKCTE TaKHUX
MPU3HAKOB, KaK OOIIECTBEHHAas OMAaCHOCTh, MPOTUBONPABHOCTh, BUHOBHOCTb,
HakazyemocThb. M3ydyaeT ¢GeHOMEeH OOIIEeCTBEHHON OMacHOCTH Kak KIHOYEeBOM
OTJIMYUTEIbHBIN MPU3HAK NpecTyIieHus. [I[puMeHNTeNnsHO K BOIIPOCY 0011IeCTBEHHON
OMAaCHOCTH B CTAaTb€ OTMEYAECTCS KOMIUIEKCHBIM XapakTep AaHHOTO MpHU3HAKA H
COCTABJSIIOLIME €ro AyeMeHThl. CTaBUTCA I1OJ COMHEHHE IIO3HMIHMHM  TeX
UCcreoBaTeNield, KOTOpbIE YCMaTpUBAIOT OOIIECTBEHHYIO OIMACHOCTh TakKke Y
aIMUHUCTPATUBHBIX NpaBoHapylieHnil. OOOCHOBBIBAET HELEIECO00Pa3HOCTh OTKa3a
OT UCMOJIb30BaHUS NMPU3HAKA OOLIECTBEHHON OMACHOCTU M MHBIX MPU3HAKOB B HOpMax
YK P® npumeHUTENBbHO K ONPEACICHUIO MOHATUS MpeCTyIUIeHus. JlenaeT BbIBOA O
MIpaBOHAPYLICHUH Kak HanOoJiee HIMPOKOM MOHSTHUH, BKJIIOYAIOIIEM B TOM YHUCIE U
IIPECTYIUIEHUsA, M AaJIMMHUCTPAaTUBHBIC IIPABOHAPYLICHUA. YKa3blBaeTCsd Ha
CyOBEKTHBU3M M YCJIOBHOCTh KpUTEpHUS OOIIECTBEHHOM OMACHOCTU BBUIY

BO3MOKHOCTH €TI0 IPUMCHCHHA TOJIBKO B KOHTCKCTC KOHKPCTHBIX BPCMCHHBIX PaMOK
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U C Y4€TOM JECWCTBYIOLIETO HA JAaHHBIM MOMEHT 3aKOHOJATEIbCTBO WU YPOBHA
MIPABOBOTO PA3BUTHSI.

KiroueBble ¢JjI0Ba: aJIMUHHUCTPAaTUBHAS OTBETCTBEHHOCTb, aJIMWHUCTPATUBHOE
Hakazanue, Bpea, KoAIl P®, oOmectBeHHas ONACHOCTb, ITpaBOHAPYIICHUE,
NPECTYIUICHUE, MPU3HAKKU TPECTYIUICHUS, YTOJOBHAsI OTBETCTBEHHOCTh, YTOJIOBHOE

HakazaHue, YK P®

Cratest moctynwia B penakiuio 22.06.2025, omoOpeHa mocie peleH3upOoBaHUS

12.08.2025, npunsra k nyonukanuu 03.11.2025.

Original article

THE RELATIONSHIP BETWEEN THE CONCEPTS OF "OFFENSE" AND
"CRIME" IN RUSSIAN LEGAL SCIENCE

Dmitry Kharevich, Candidate of Law, Associate Professor; Associate Professor
of the Department of Operational Investigative Activity of the Faculty of
Criminal Police, Academy of the Ministry of Internal Affairs of the Republic of
Belarus, Minsk, Belarus

Abstract

The purpose of this article is to analyze the relationship between the concepts of
"offense” and "crime" in the framework of domestic legal science and to develop
recommendations for resolving controversial issues regarding the relationship of these
concepts. The author examines the definitions of the concepts of "crime" and
"administrative offense™ in the context of such signs as public danger, illegality, guilt,
and punishability. He studies the phenomenon of public danger as a key distinguishing
feature of crime. With regard to the issue of public danger, the article notes the complex
nature of this feature and its constituent elements. The positions of those researchers
who see public danger in administrative offenses are questioned. Justifies the
inexpediency of refusing to use the sign of public danger and other signs in the norms

of the Criminal Code of the Russian Federation in relation to the definition of crime.
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He concludes that the offense is the broadest concept, including both crimes and
administrative offenses. The subjectivity and conditionality of the criterion of public
danger is pointed out due to the possibility of its application only in the context of a
specific time frame and taking into account the current legislation and the level of legal
development.

Keywords: administrative responsibility, administrative punishment, harm,
Administrative Code of the Russian Federation, public danger, offense, crime, signs of
crime, criminal liability, criminal punishment, Criminal Code of the Russian

Federation

BBenenue

«IIpectymieHue» MU «mpaBOHAPYIIEHHWE» CIPABEIJIMBO HAXOISATCA B YHUCIIEC
(dbyHIaMEHTAIBHBIX IIPABOBBIX KaTErOpPUH, YTO OMPEIETsIeT COOTBETCTBYIOIIHIMA
HAyYHBI MHTEPEC K UX OCMBICICHUIO U C MO3ULHUN TEOPUHU, U C MO3UIUN MPAKTUKU
MPAaBOTBOPUYECTBA U MPaBONPUMEHEHHS. BOmpochkl MOHUMAaHMUSI JTaHHBIX KaTeropuu,
HECMOTpPsI Ha HAJIWMYUE€ MHOXECTBA HAYyYHBIX  MCCJEIOBAaHUH, OCTAIOTCS
JMCKYCCUOHHBIMH, YTO aKTyaJU3UpPyeT BHIOPAHHYIO TEMY B LIEJIOM U OTIEIbHBIC €€
aCIIeKThl, B YACTHOCTH, ACIEKThl MPHU3HAKOB IMPECTYIUICHUS W MpaBOHAPYIIEHUS, B
0COOCHHOCTH TaKOIo MPU3HaKa, KaK 0OIIeCTBEHHAs OMACHOCTb.

Ilenpto HacTOAIMIEH CTaTbU SBISETCS AaHAJIM3 COOTHOILICHUS TOHSTHM
«IIPABOHAPYILICHUE» M «IPECTYIUICHHE» B paMKaxX OTEYECTBEHHOM IOPUINYECKOU
HayKy M BhIpaOOTKAa PEKOMEHAIMI M0 pa3pelIeHNuI0 CIIOPHBIX BOIPOCOB KacaTelbHO
COOTHOIIICHHUS YKA3aHHBIX TTOHSITHUH.

OcHoBHas YacTh

B oTeuecTBeHHOW IOPUIMYECKOM HayKe TMOKa HE CHOPMUPOBAIOCH €IUHOTO
BapUaHTa  JOKTPUHAJIBHOTO  TOJIKOBAaHMSI  TOHSTHUH  «IPECTYIUIEHUE» U
«mpaBoHapyweHue» [6, c. 56]. B 3ToM HeT HHMKakux coMHeHMI. UTO ke Kacaercs
3aKOHOJATENIHCTBA, @ UMEHHO YrojioBHOTO Kojekca P® [1] (YK P®) u Koxnekca PO 06

aAMUHUCTpaTuBHBIX mpaBoHapymeHusix [2] (KoAIl P®), To Tam wumerorcs
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ONpPEENECHHS YKa3aHHBIX IOHATHI, OTHAKO, U OHU HE MOT'YT HE BbI3bIBAThH JUCKYCCHIA.
DTOMY €CTh MHOYKECTBO MPUYUH, B TOM YHCIIE€ U OTCYTCTBHE YETKOTO, OAHO3HAYHOTO
pasrpaHUYeHUs NPECTYIUVIEHUI U aIMUHUCTPATUBHBIX MTpaBoHapyeHuii [12, c. 259].

PaccmarpuBaemas rpo0Oriema 1o cBoel CyTH ABIgeTcs Oosee nTyOOoKoi, eciiu ee
aHaJIM3UPOBATh B IEPBYIO OUEPEAb HE B KOHTEKCTE JIEUCTBYIOIIETO 3aKOHOAATENIbCTBA,
a IMEHHO B KOHTEKCTE FOpUIMYECKON HayKu. B 3TOM CBA3M HEOOXOIMMO NOTYEPKHYTh
MHOTO3HaYHOCTh TEPMHUHA IIPABOHAPYLIEHUE» W BO3MOXKHOCTh €0 IPUMEHEHHUS U K
HapyLIEHUsIM, HallPUMEP, OTHOCSIIHUMCS K IPa’KJaHCKO-IIPABOBOM c(hepe OTHOIIEHUIA.
[Ipu 3TOM MUMEEeT MECTO CHHOHUMM3AIIMSI MHOTUX TEPMHUHOB [6, c. 56]. CyTh 1100010
U3 OTOXIECTBISEMBIX C IPAaBOHAPYLICHWEM IIOHATHHA COCTaBIIET HAPYIICHUE
onpeAenEHHbIX TPAaBOBBIX HOPM. U yrke Ha OCHOBE 3TOT0 MOKHO CENIATh BBIBOJ O TOM,
YTO JII000€ HapyIIeHHE IPABOBBIX HOPM MOKET ObITh Ha3BaHO NpaBoHapyieHueMm. Ho
IIOCKOJIBKY MPUPOAA, XapaKTep, MOCIEACTBUS Pa3IMYHbIX HAPYLICHUH CYIIECTBEHHO
pazIMyaroTcsa, TO B 3aKOHOJATENbCTBE M IMPABOBOM Hayke M1 HMX 00O03HAuYCHHUA
IIPUMEHSIOTCSI Pa3IMYHbIE TEPMUHBI. A TOHATHE «IIPABOHAPYLIEHUE» B JAHHOM
KOHTEKCTE HOCUT 00000 XapaKTep.

OCHOBHOW HAy4HBI U MPAKTUYECKUN NHTEPEC B JAHHOM CIIy4ae COCPEAOTOUYECH
BOKPYT (peHOMEHA MPECTYTIICHUs], PACKPBIBAEMOTO 110 KOMIUIEKCY MPU3HAKOB!

1) npu3HaHue JeSTHUEM — IeHCTBUEM JIMOO Oe3eCTBUEM;

2) OlIeHKa KaK 0OIIECTBEHHO OMACHOTO SIBIICHUS;

3) mpu3HaHWE BUHOBHOCTH KaK NMPU3HAKA JICSIHUS;

4) nmpu3HaHKE MPOTUBOIMPABHOTO (YTOJIOBHO MPOTHUBONPABHOTO) XapaKTepa;

5) yronoBHas HakazyeMocTs [11, c. 418].

BriieneHHbIE IPU3HAKHU B ITOJIHOW MEPE OTBEYAIOT TOW MOJEIH NMPECTYIUICHHUS,
KoTOpas npeacrasieHa B 4. 1 cT. 14 YK PO. U kaxablii U3 epeurCcIeHHbIX TPU3HAKOB
BXKEH M 3aCIy’)KMBA€T OTAEJIBHOIO paccMOTpeHus. Tak, AesHue, Kak NpHU3HAK
MPECTYIUICHUS, COCTOUT B HAJIMYUMU KOHKPETHBIX JIEUCTBHA JMOO B OTCYTCTBUU
nevcTBui  (Oe3medcTBMiA), KOTJa UMEETCsl  00S3aHHOCTh  (HEOOXOIMMOCTD)

,Z[CI‘/’ICTBOBaTB. B 3TOM CMBICIIE HE COCTaABIISIIOT JACAHUA Kakue-1100 MBICJIN, UAEU, HE
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Hamenmue peanu3anuu (MeicienpectyruieHus). OmHaKo JAesTHUE MOXKET OBITh
UCKIIFOYEHO M3 TEPEYHs MPU3HAKOB MPECTYIUIEHUS M PACCMOTPEHO B KAYECTBE
CaMOCTOATENIbHOTO (PEHOMEHA, KOTOPBIM XapaKTepu3yercs IPYTrMMHU NpHU3HAKAMH,
NEPEYNCICHHBIMA B JaHHOM ciiyyae (OOIIeCTBEHHAasi OIMaCHOCTb, BHHOBHOCTD,
POTUBOIPABHOCTH, HAKa3yeMOCTh). HO B J1IF000M cilyyae OHO 3aHMMAET IIEHTPaIbHOE
MECTO.

B koHTEeKCTE H3JIOKEHHOr0 0co00€ BHUMaHUE HEOOXOJUMO OOpaTUTh Ha
MPU3HAK 00IIECTBEHHOW OMMACHOCTH, BBICTYNAIOIIUHI, KaK PABUJIIO, KJIFOUEBOM OCHOBBI
OTTPAaHWYEHHE MPECTYIUICHUA OT MHBIX IpaBoHapyumeHu. A. M. CMUpHOB B 3TOHU
CBSI3U yKa3bIBa€T AUCKYCCHOHHOCTbH BOIPOCA O MOHSATUHU OOIIECTBEHHON OMacHOCTH.
B TO e BpeMsi, ONUChIBaeT OOIIECTBEHHYIO OMACHOCTh KaK MPU3HAK, YKa3bIBAOIIHIA
Ha CYILECTBEHHYIO BPEJOHOCHOCTh TOTO MJIM MHOTO aKTa MOBEJIEHUs i 0011IecTBa U
rocygapcrsa, B CWIY YE€ro IpPEeCTyIUICHHE OTIPAaHUYMBACTCS OT  HHBIX
npaBoHapymenuu [11, c. 419].

H. A. Jlonamenko, A. B. T'onukoBa, E. B. KoG3eBa, Takxe apyrue aBTOpHI,
paccMaTpHUBarOUIMe MPECTyIUIEHHE KaK JedHHe, o0Najampllee IPU3HAKOM
oOmecTBeHHONW omacHocTd [9, c. 129], BBIOENSAIOT €€ Clenyrolue KpUTepUu
(mpu3HaAKN):

1) BnousiHME HaA 3HAYMMbIE OOILIECTBEHHBIE OTHOIIEHHUS, HAXOMASIIUECS TOA
YTOJIOBHO-IIPABOBOW OXPaHOM;

2) HalIuMyue BPEIOHOCHOTO MOTeHUuana (BEpOSTHOCTh NPUYUHEHHUS
CYIIIECTBEHHOTO BpPE/Ia);

3) 0OIIECTBEHHO OIACHBIC ITOCIIC/ICTBHS;

4) BUHOBHOE OTHOIIIEHUEM CyOBbeKTa K JesHuto [9, c. 135].

Borpoc moHMMaHMsS KaXJO0ro W3 MPEACTABICHHBIX NPU3HAKOB — MPEIMET
OTHENbHBIX AUCKYyCCHMl. Tak, ymOMSHYTBIE HMCCIIENOBATE€d OTPULIAIOT YMECTHOCTH
MPUMEHEHHUsI KOJMYECTBEHHBIX IOKa3aTeNed il OLICHKU JESIHUS C TOYKH 3PEHHUS
obmectBeHHor omacHoctu [9, c. 135]. C Touku ke 3peHus aBTropoB YK PD

KOJIMYCCTBCHHBIC KPUTCPHHU BIIOJHC IIPUMCHHMEIL. H »st10 MMpCaACTABIIACTCS BIIOJIHE
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o0ocHOBaHHBIM. Hampumep, oOIIeCTBEHHAss OMACHOCTh KpaXHW HE MOXKET He
OILICHUBATHCS UCXOAS W3 pa3Mepa MOXUIIEHHOIO; YTO K€ KacaeTcsl MOBTOPHOCTH, TO U
OHAa 3aKOHOJATEJIeM AaKTUBHO HCIIONb3YEeTCsA, B YACTHOCTH, B paMKaX HMHCTUTYyTa
aIMUHUCTPATUBHON MPEIOAUIINU U PEIUIUBA.

Henb3s He OTMETUTHh HAJIMYME MHEHHUA O TOM, YTO MPU3HAK OOIIECTBEHHOM
OMAacCHOCTM TMPUCYI HE TOJbKO VYrOJIOBHO HAaKa3yeMbIM JEIHUSIM, HO H
aIMUHHCTPATUBHBIM IIPaBOHAPYILICHUM [5]. Paznuuus Mex1y HUMH, C TOUKH 3PEHHUS
CTOPOHHMKOB TaKOTO MOJX0Ja, COCTOST JUIIL B CTENIEHH NPOsBICHUS onacHocTH [ 11,
c. 419]. IlpuyeM HEKOTOpPBIE ABTOPHI CCHUIAIOTCS, B TOM 4YHCIE, HA 4. 2 CT. 2 YK PO,
IJI€ TOBOPUTCA O TOM, yTOo UMEeHHO YK P® onpenenser, kakue onacHble AJi1 JUYHOCTH,
oOIecTBa WIM TOCyIapCcTBa JESHMS TMPU3HAIOTCS MpecTymieHusMu. M3 storo
COOTBETCTBYIOIIIME aABTOPHI JAENAIOT BBIBOJl O CYIIECTBOBAHME U HWHBIX JESHHIA,
OMAaCHBIX JJIA JIMYHOCTH, OOIIeCTBAa W TOCYJapCcTBa, HO HE MPU3HABAEMBIX
NPECTYIJICHUSAMH, B  UYHUCJIE€ KOTOPBIX HA3bIBAIOT M AJMUHHCTPATUBHBIE
npaBoHapyuieHus [7, c. 65; 12, c. 258]. Jlymaercs, 4to AaHHAs MO3UIUS UMEET MO
co0oli ornpeeiéHHbIE OCHOBaHUS, XOTSI U BEChbMa CIIOPHBIE.

CTOpOHHMKH YKa3aHHOTO TOJXOAa, BMECTE€ C TEM, OTMEUAIOT KOMILICKCHBIM
XapakTep Mpr3HaKa 00IIeCTBEHHOM OMaCHOCTH, KOTOPBIN BKJIIOYAET B c€0s1 pa3InuHbIC
AJIEMEHTHI, OTPAKAIOIINE XaPAKTEPUCTUKY JIESIHUS W OLIEHUBAE€MbIe TOJIBKO B
B3auMOCBs3H. [Ipu 5TOM OHU MPU3HAIOT HEOOXOUMOCTD Pa3/IeNCHUs IPECTYIIICHUH U
aIMUHUCTPATUBHBIX TMPABOHAPYILICHUM TIO CTENEHU OOIIECTBEHHON OMaCHOCTH
nestauit [12, c. 259].

31ech clieqyeT MOAYEPKHYTh, YTO POCCHICKHI 3aKOHOAATENb MCKIIOYAET W3
qyucya MPeCTyIUICHUN T€ JEsTHUsA, KOTopble (DOpMaIbHO COAEpIKaT MPU3HAKH KaKOTo-
aub0 TPECTYyIUICHWS, HO BBWAY MaJIO3HAYUTEIILHOCTA HE  TPEICTaBISIOT
oOmecTBeHHON onacHOCTH (4. 2 c1. 14 YK P®). JlanHoe nmonoxeHue qa€T mpaBo s
BBIBOJIa 00 OTCYTCTBUU OOIIECTBEHHON OMACHOCTH Y JACSHUM, HE TOIAIa0ITUX O]

COCTaBbl, ITpeAyCMOTpeHHbIE HOpMamMu YK PO.
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B Teopun yrojaoBHOro mnpaBa HEMaJIOBa)XHOE MECTO 3aHMMAET MpolieMaThuka
YTOJIOBHOIO MPOCTYNKAa KaK B LEJIOM, TAK MU B BOINPOCE BBIACIEHUS YTOJIOBHBIX
MPOCTYNIKOB W3 4YHCJIA MPECTYIUICHWW. BblneneHne Takod Kareropuu JIesiHUU
0asupyercss Ha TOM, YTO OTHEIbHBIC MAJO3HAYMMBIC ACSHUS HE MPEACTABISIOT
0OI1IIeCTBEHHOM OMACHOCTH, B CBSI3H C YEM HE JOJDKHBI BeUb HaKa3aHUs, CBSI3aHHOTO C
JIMIIIEHuEM cBOOOIHI [6, c. 56; 10, c. 528].

Kpome Toro, eciu 3a OCHOBY apryMeHTaluu OpaTh HE TOJIBKO TEOPETUUYECKHE
MOJIOKEHHs, a  PYKOBOACTBOBAaThCS M (OPMAIBHBIMHU  COOOpaXKECHHUSIMH,
Oasupyrommmucs Ha KOHKpeTHbIXx HopmMax YK P® u VIIK PO, Tto ommmuusMu
YTOJIOBHBIX MPOCTYIKOB MOTYT OBITb HEBO3MOXKHOCTh pE€aju3allid B OTHOLIEHUU
IOPUIMYECKHAX JIMI[ OTBETCTBEHHOCTH MX COBEPIICHUE; BO3MOKHOCTH pPEATU3ALNU
OTBETCTBEHHOCTM  JIMIIb B YIOJOBHO-IIPOLIECCYaJIbHOM  IOpSAJKE, a  HE
aIMUHHUCTPATUBHOM, YTO IPEAIIOJIAraeT pPacCMOTPEHUE COOTBETCTBYIOLIEIO Jeia
HUCKJIIOYUTENBHO CyIOM, a HE OpraHamMi, HWMEIOIHUMHU aJIMHHUCTPATHBHbBIC
ITOJITHOMOYHSL.

C yuérom Toro, uto YK P® He npexycmarpuBaeT yrojJoBHBIX IPOCTYIIKOB, BCE
Pa3MBILLIEHAS] HOCAT MCKIIOUYHMTENBHO HAyYHO-TEOPETHUYECKUN Xapakrep. B To ke
BpeMsl, €CIIM ONUPAThCsi UMEHHO Ha YK P®, B conepkaHue KOTOpOro MnoTeHIMaIbHO
MOTYT OBITh BKJIOYEHBI HOPMBI OO0 YIOJIOBHBIX MPOCTYIKax, TO H3JIOKEHHBIE
pa3MBILUIEHUST O CHEHU(PHUKE YrOJIOBHBIX MPOCTYNKOB CTAHOBSTCS  BIIOJHE
000CHOBaHHBIMHU.

Henb3s He paccmorpers n HOpMBI KOAII P®, packpeiBaromme copepkaHue
aIMUHHUCTPATUBHOTO MpaBoHapymeHusd. Tak, 4. 1 cT. 2.1 B KOHTEKCTE MNOHATHUSA
aIMUHHACTPATUBHOTO MTPABOHAPYIIEHUS OTPAXKAET B LEJIOM TE JKE MPU3HAKU, KOTOPBIE
IPUCYIIN U MPECTYIUICHUIO, 32 UCKIIOYEHHUEM IpU3HaKa OOIIECTBEHHON OMacHOCTH.
Hymaerca, € TOYKM  3pEHMSA  3aKOHOAATENs, JTO  KIKYEBOE  OTIUYHE
aIMUHHACTPATUBHOTO MPAaBOHAPYIIEHUS OT penycMoTpeHHoro YK P® npecrymienus.
JlpyruM 3HAYUMBIM OTIMYUEM, OTpakE€HHbIM B 4. 2 cT. 2.1 KoAll PO, sBasercs

(bOpMaHBHaSI BO3MOXHOCTb COBCPHICHHUA AAMHUHHUCTPATHBHOI'O ITPABOHAPYIICHUS HE
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TONBKO (PU3UYECKUM, HO M IOPUIMYECKUM JIMIIOM, B TO BPEMs KakK IMPECTYIUICHHE
MOXET OBITh COBEPLIEHO TOIBKO (PU3UUECKUM JIULIOM.

Takum 06pa3oM, MOKXHO OBLIO OBl MOJAraTh, YTO BOMPOC O COOTHOIIECHUHU
MPECTYIUIEHU W aJMUHUCTPATUBHOIO MPABOHAPYLIEHUS CIENYET 3aKpbiTh. OQHAKO
€CTh IOBOJ CUMTATh PAaCCMaTpHUBAEMBbId BOIPOC OTKPBHITHIM. OH CBf3aH C MO3ULAEH
Koncturyunonnoro Cyna P®, npeacrasinenHoid uM B IloctanoBnenun ot 14 ampens
2020 r. Ne 17-I1, B . 3 KOTOPOTO B KOHTEKCTE XapaKTEPUCTUKU aAMUHUCTPATUBHOTO
[IPAaBOHAPYIICHUS]  XapaKTEPU3YeTCs  YyIOMUHAETCS  MpU3HAK  OOILECTBEHHOM
onacHoctu. Konctutynronssiii Cyx PO, B 4aCTHOCTH, YKa3bIBAET HA BO3MOXKHOCTH 110
OOBEKTUBHBIM 3JIEMEHTAaM aJMHUHHCTPATUBHOIO MPABOHAPYLICHUS CYOUTb H O
CYObEKTUBHBIX. «B 4acTHOCTH, 110 PaKTUYECKUM OOCTOSTENBCTBAM, YCTAHOBICHHBIM
Ha OCHOBE HCCIICIOBAaHUS U OLEHKH JTOKA3aTEIbCTB M OTPAKAIOIIMM XapakTep U
CTEIIEHb OIIACHOCTU HApYILICHWUsS, €ro IIOCIEACTBUSA, MOXHO OIPEACIUTh U
XapaKTEPUCTUKHU BUHBI HAPYIIUTEIS], B TOM YUCJIE FOPUIAYECKOTrO Junay» [3].

W3 mpencraBieHHON (QOPMYIMPOBKM OYEBHIHO OJHO3HAYHOE NPU3HAHME
Koncturyunonueim Cynom P® mnpusnaka oOIIECTBEHHOW ONACHOCTH HMEHHO Y
aIMUHHACTPATUBHBIX ITpaBOHApylIeHU. Takas mo3unus, ¢ OXHOW CTOPOHBI, BIOJIHE
NOHSTHA, yYMUTHIBas  (PAKTUYECKHH  XapakTep MHOTMX  IpaBOHAPYLICHHH,
npenycMoTpeHHbix HopMamu KoAIl P®. C apyroil cTopoHbl, aHHAs MO3ULIUS B
ONPENEIEHHON CTEIEHU NPOTUBOPEUYUT MO3ULIMM 3aKOHOAATENA, IIPEACTABICHHON B
YK PO.

A. M. T'epacumoB 1€/IbIO (3a]1a4€ii) YrOJOBHOTO 3aKOHOJATEIhCTBA CUUTAET
OLIEHKY MPECTYIHBIX JAESHUN, KOTOpPbIE€ OMAcCHBbI JUIsl CIOKUBLIETOCS B OOIIECTBE
MaTepUaJIbHOIO MOPSIAKA, a 3a1a4eil aIMUHUCTPATUBHO-IEIUKTHOTO MPaBa — OLEHKY
JesTHUM, KOTOpbIE HETATUBHO BIUSIOT UMEHHO Ha MPaBOIOPSIOK KaK MPaBOBYIO GopMy
OOIIIEeCTBEHHBIX OTHOIICHUH, & HE HA WX CYIIHOCTHBIE acnekTsl [4, ¢. 10]. [lomaraem,
YTO TaKas MO3ULMS HE JUIIEHA OCHOBAHUM, OJHAKO pa3rpaHUYEHUE NPECTYIUIEHUN U
aAMUHUCTPATUBHBIX MPABOHAPYIICHUA HUCXOMASl M3 TAKOIO IMOAXOAA MPEACTaBISAETCS

KpaiiHe MpoOJIeMaTUYHBIM.
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Henp3s He comtacutbesa ¢ A. A. TIMOHTKOBCKMM M APYTMMH COBETCKUMU
UCCIIEAOBATEISIMU B TOM, YTO «COOTHOUIEHUE MEXKIY MPECTYIUIEHUEM U MPOCTYIIKOM
HE SBJISICTCS Pa3 U HABCETAA JAAHHBIM, & MEHSETCS B 3aBUCHMOCTH OT KOHKPETHBIX
HMCTOPUYECKUX YCJIOBHI pa3BUTHA... TocygapcTtBa» [8, c. 41]. DTo o3Ha4yaet, 4rTo
BOIIPOC  COOTHOIIECHHWS TPECTYIUICHHS W NPaBOHAPYLIECHUsS, B TOM YHCIIE
aIMUHUCTPATUBHOIO MPABOHAPYIIEHHUS, B PA3HbIE UCTOPUUECKHUE NEPUOABI JOJLKEH
pemarbcs MO-pa3HOMY, C YYETOM AaKTYaJIbHbIX MPABOBBIX pEaluii, B TOM YHCIIE U
3aKOHOJATENBCTBA.

B »TOl CBA3M Y4€T 3aKOHONATEIBCTBA NPENCTABIACTCS YMECTHBIM M JAXKE
00s13aTeTbHBIM B PAMKaX TEOPETHUUECKOTO UCCIIEIOBAHUS XOTS Obl TOTOMY, YTO JIFOOOU
3aKOH, B TOM YHCJIE, TPEAYyCMATPUBAIOIINN YTOJIOBHYIO, A AMUHUCTPATUBHYIO U UHYIO
OTBETCTBEHHOCTb, €CTh B OIIPEHACIEHHOW MEpE pe3yJbTar pPa3BUTHUS HAy4YHO-
TEOPETHUUECKUX MIPEJICTABICHUN O TOM WK HHOM (peHOMeHe. B nanHoM ciiydae YK PO
n KoAIl P® ectp cBoero poaa pe3ylbrarbl JOKTPUHAIBHOTO OCMBICIEHUS
MPECTYIJICHUS U MIPABOHAPYLICHUS.

B xoHTekcTe M310keHHOTO MHTEpecHa uaea A. M. CMupHOBa 0 TOM, YTO C
Y4YETOM HallM4yusl OOIIECTBEHHON OMAacHOCTH B CIIy4ae COBEPILECHHUS HE TOJBKO
YIOJIOBHO HAKa3yeMbIX, HO U APYTMX MPAaBOHAPYLIECHUM, ONMPEAECIATh MPECTYIIICHUE
cienyeT MUMEHHO Kak jesHue, 3amnpemieHHoe Hopmamu YK PO [11, c. 421], Ge3
YKa3aHUs HA UHbIE IPU3HAKHU.

C Takoil uaeen, KOHEYHO K€, HEJIb3SI COMIACUTHCS, TOCKOJIbKY HCKIIIOYEHUE U3
ONPEAEICHUS TOHITUA «IIPECTYIUICHUE» TAaKUX XapaKTEPHUCTHUK, KaK BUHOBHOCTb,
HAaKa3yeMOCTb, oO011eCTBeHHAS ONACHOCTh MOXKET OTPa3UTHCS Ha
IIPaBONIPUMEHUTENBHOM NpakTuke. Ho ecnu ceiiuac mMeeT MeCTo, 0 KpanHen Mepe,
MPU3HAK OOIIECTBEHHON OMACHOCTH, TO B CiIydyae OTKa3a OT TaKOro MpHU3HaKa Kak
[JIABHOTO OTJIMYUS MPECTYIUICHUS, MOTPeOyeTCs] UCKaTh WHBIE OTJIMYHUS, YTO MOXKET
oKazarhbcs enié 6osee mpoOIeMaTHYHBIM.

TyT HEBO3MOXKHO He comtacuthesi ¢ A. M. ['epacHMOBBIM, yCMaTpUBaIOLIUM B

COBPCMCHHBIX TCHACHIMAX PA3BHUTHUA YT'OJIOBHOIO W aAMHWHUCTPATHBHO-ACIMKTHOI'O
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MpaBa MPU3HAKU PA3MbBITHSI TPAHUI, B TOM YHCII€ BBHUJY BO3POXKICHUS WHCTUTYTa
aIMUHUCTPATUBHOM npetoauiuu [4, c. 10].

3akiouenune

[Ipoananu3upoBan TEOPETUYECKYIO poOJIEMATHUKY, KACaIOLIyOCs
COOTHOIIEHHUS MPECTYIUICHHUS] U MPABOHAPYLIEHHUS, YUYUTHIBAsE HOPMbI JEHCTBYIOIIETO
3aKOHOJATEJILCTBA, MOXKHO CIETIATh CIEAYIOIINE BIBO/IBIL:

1) npaBoHapylIeHU# ecTh HanboJee MIUPOKasi KATeropusi, BKIIIOYarolas B ceost
MPAKTUYECKU JI0ObIC HAPYILICHHS MPABOBBIX HOPM; U B 3TOM CBSA3U MPECTYIUICHUE, a
TaK)X€ aJMUHUCTPATUBHOE IPABOHAPYIICHWE MOXKHO CYUTATh PA3HOBUIHOCTIMU
MpaBOHAPYIICHUH; TPUUEM MPECTYIUICHHUE SBJISETCS Hauboliee cepbE3HbIM, HanboIee
3HAYUMBIM MPABOHAPYIIEHUEM;

2) KIIOYEBBIM OTIMYUEM TMPECTYIUICHUS CIEAyeT CUMuTaTh MPHU3HAK
0OIIIEeCTBEHHON OMAacHOCTH, B TOM 4uciie ¢ yueToM HopM YK P®; agmunucTparuBHbie
MPAaBOHAPYIICHUSI TPU3HAKOM OOIIECTBEHHOM OMAacHOCTH HE O0JaJaroT, 4YTO HE
O3HauaeT UX OTCYTCTBHE Y HUX IPHU3HAKA BPEIOHOCHOCTH; B 3TOM CMBICIIE JH000E
MpaBOHAPYIIEHUE BPEAOHOCHO (HECET OMpeNeiEHHBIA BpEA), HO OMACHBI TOIBKO
MPECTYIJICHHUE;

3) npu3zHaHue OOIIECTBEHHO OIMACHBIMH HE TOJBKO MPECTYIUICHHH, HO H
aIMUHUCTPATUBHBIX MPABOHAPYIIEHUN MPEICTABISAETCS OIIMOOYHBIM, B TOM YHCIIE
BBUIY npsMoro ykazanusi B YK P® Ha oTcyTcTBHE O0OIIECTBEHHOM OMACHOCTH Y
MaJIO3HAYUMBIX JCSTHUMN, (DOPMaTLHO UMEIOIINX MPU3HAKU TPECTYTUICHUS;

4) xpurtepuil OOIIECTBEHHONW OIMACHOCTU SIBJISIETCA B OMNpPEACIEHHON Mepe
CYObEKTUBHBIM W YCJIOBHBIM, M JIOJDKEH pacCMaTpHUBATHhCS HUCKIIOYUTEIHHO
MPUMEHUTENIBHO K pEajusM KOHKPETHOTO BPEMEHH, B CBSI3M C YE€M OJHO3HAYHOE
ompesienieHne OOIECTBEHHONW OIMACHOCTH JIaTh HE MPEICTaBISETCS BO3MOXKHBIM;
OJTHAKO HE BBHI3BIBAET COMHEHHH I€J€CO00Pa3HOCTh OMpe/eieHre OOIEeCTBEHHON
OTIACHOCTHU MCXO/ISl U3 KAYECTBEHHBIX M KOJMUYECTBEHHBIX TapaMeTPOB MPUUNHEHHOTO

Bpeda, a TakkKe C Y4YeToM caMoro mpenMera (00ObEKTa) MOCATATeNbCTBA, €r0
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OOIIIECTBEHHOW W TOCYNApCTBEHHOW 3HAYMMOCTH C TOYKH 3PEHUS HAIMOHAIHHOTO

npasa.
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Hayunas crares

VIK 342.415

COLUAJIBHASA ®YHKIUA I'OCYJAPCTBA: IIOHATUE,
COLEPKXAHUE, IPOBJIEMbI PEAJIN3AIIUN

®pagesuia I'enpu, K.10.H., npodeccop KPUMUHOJIOTMH U YTOJIOBHOTO
npaBocyausi, Y HUBepcHUTeT mTaTa Apu3ona, ®unukc, Apuzona, CIIA,
henfradella.crj@mail.ru

AHHOTAIUA

B craree npeuMMyIIECTBEHHO B HAay4YHO-TCOPETHUYECKOM AaCIEKTE WCCIEAYIOTCA
HEKOTOpBIE€ BOMPOCHI, OTPAXKAIOLINE MOHUMAHUE COLMAIbHOW (YHKIUU rocyaapcTBa
IIPUMEHUTENBHO K COBPEMEHHBIM peanusMm. 3arparuBaetcsi Koncturynms PO kak
MCTOYHUK HOPM, OOECIICUHBAIOIINX BOILJIOLIEHUE COLMAIBHON (PYHKIIMU TOCY1apCTBA
B Poccun, n 000CHOBBIBAETCS MpAaKTHYECKash 3HAYUMOCTh TEOPETUUECKUX BOIPOCOB,
CBSI3aHHBIX C IOHMMaHUEeM JaHHOW (yHKIuH. OOpaiaeTcsi BHUMaHUE Ha HaJIU4uue
YCIIOBHOT'O JICJICHUSI POCCHUMCKOIO HACEIEHUs Ha JBE€ KAaTerOpud IO YPOBHIO
MaTepUalbHOrO OJIArOCOCTOSIHUS, YTO ONOCPEAYET HEOOXOAUMOCTh AKTHBHOIO
y4acTusi TOCy1apcTBa B SKOHOMHUKE B paMKax pealu3aliy COLUaIbHON (YHKINH, B
LEISX HUBEIMPOBAHUS CYILIECTBEHHOI'O pa3pbiBa B 0JarococTosHud. BwineneHs
HEKOTOpbIE MOAXObl, C MO3ULIUN KOTOPBIX pacCMaTpUBaETCA colMalibHas (QyHKLIHS
roCcyJ1apCTBa U MOAYEPKUBACTCA NPUHLMUIIMAIBHOE Pa3/InUMe MOHIATUH «COLMAIbHAs
(GyHKLIMS TOCYyAapCTBa» M «PYHKIMU COLMAIbHOrO rocyaapcrBay. OTMmedeHa
OOYyCJIOBJICHHOCTh peallu3allud COLUAJbHOW (YHKIUM TOCYAapCTBAa PHIHOYHBIM
XapakTepoOM DOKOHOMMKH. YKa3aHO Ha HENOCTOSHCTBO IIOHMMAHMUSA COLMAIBHOU
¢yHKIMH TOcygapcTBa U €€ OOyCIOBIEHHOCTh, B TOM YHCJIE, YPOBHEM pPa3BUTHUSA
rocynapcTsa. CriejaHHbIN BBIBOJ O HEOOXOIMMOCTH NIEPBOOUEPETHON OPUEHTAIUHU HE
Ha MPeIOCTaBICHNE FOTOBBIX COIIMANBHBIX OJar, a Ha (OpMHUpPOBaHUE OJIArOTPUATHBIX
YCJIOBHM IpakJlaHaM JUIsl CAMOCTOSITEIbHOTO CO3AaHMs (MJIM) WIN MOJIYYEHUS] TaKUX

oJiar.
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Original article

SOCIAL FUNCTION OF THE STATE: CONCEPT, CONTENT, PROBLEMS
OF IMPLEMENTATION

Henry Fradella, Candidate of Law, Professor of Criminology and Criminal
Justice, Arizona State University, Phoenix, Arizona, USAI

Abstract

The article mainly examines some issues reflecting the understanding of the social
function of the state in relation to modern realities from a scientific and theoretical
perspective. The article touches upon the Constitution of the Russian Federation as a
source of norms ensuring the implementation of the social function of the state in
Russia, and substantiates the practical significance of theoretical issues related to the
understanding of this function. Attention is drawn to the existence of a conditional
division of the Russian population into two categories according to the level of material
well-being, which mediates the need for active government participation in the
economy as part of the implementation of a social function in order to offset a
significant gap in well-being. Some approaches are highlighted from which the social
function of the state is considered and the fundamental difference between the concepts
of "social function of the state" and "functions of the welfare state" is emphasized. The
conditionality of the realization of the social function of the state by the market nature

of the economy is noted. It is pointed out that the understanding of the social function
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of the state is unstable and that it is conditioned, among other things, by the level of
development of the state. The conclusion is made about the need to prioritize not the
provision of ready-made social benefits, but the creation of favorable conditions for
citizens to independently create (or) receive such benefits.

Keywords: state guarantees, the state, the Constitution of the Russian Federation,
duties of the state, social policy, social function of the state, measures of social support,

social security, functions of the state

BBenenue

B Teopuu rocynapctsa v mpaBa B 4Mciie 0a30BBIX MOXHO BBIICIUTH MPOOIeMy
onpeneneHus PyHKIMI, KOTOPBIE HAIJISKUT €ro BBIMOMHATE. 1 pedus BenéTcs He 0 Tex
GyHKIMAX, KOTOpble OHO Oeper Ha ceba (QopManabHO, TMpeaycMaTpuBas
COOTBETCTBYIOIIIME HOPMBI B OCHOBHOM 3aKOHE CTpPaHbl (KOHCTUTYIIMH), a O TeX,
KOTOPBIC MPEACTABISIIOTCS BAXKHBIMU C TIO3UITUH COBPEMEHHOTO HAYYHOTO B3IVIsAIA HA
roCyIapcTBO, C TOYKU 3PEHHUS FOCYIapCTBEHHO-TIPABOBOM JOKTPUHBI.

Bormpocsl, kacarommecss TPaKTOBKH COIMATBHON (PYHKITHMH, OMpEaeiIcHUs €&
COZIEpKaHMsI, OTPEICICHHS MyTel e¢ peann3aliiu MPEACTABISIFOTCS CIOPHBIMU HE
TOJILKO B TMPAaKTUYECKOM, HO W B HAy4YHO-TEOPETUYECKOM acCIleKTe, TaK KaK B
COBPEMCHHOW HayKe MPEACTaBICHO MHOXXECTBO MHEHHMH 1O KaXXIOMYy W3 3HAYMMBIX
aCIEeKTOB, HECMOTPS Ha HAJMYKME HEKOTOPOTOo 0OIIEro BUAEHUS COIMATbHON (DyHKIIUN
KaK HEMaJIOBQ)XHOW COCTABIISIIOIICH JCATEIHPHOCTH ITMBHIN30BAHHOTO IPABOBOTO
rocyaapcTBa. B CBS3M C 3TUM TPEACTABISICTCS BaXXHBIM OCMBICIUTEL KITHOUCBBIC
aCNEeKThl TAaHHOW MPOOJIEMATUKHN U MPEJCTABUTh HEKOTOPHIC MPEIIOKEHUS, KOTOPhIE
MMOMOTYT XOTS OBl OTYAaCTH KOHKPETHU3MPOBATh HEKOTOPHIC CIIOPHBIC BOIPOCHI,
KaCaroIrecs TEOPETHUECCKOTO MMOHUMAHUS COIMAILHOM (DYHKITMU TOCYIapCTBa, B TOM
YHCJI€ C TOYKH 3PEHUSI COBPEMEHHOTO POCCHUIICKOTO TIpaBa.

OcHoOBHAas1 4aCTh

Hccnenyemyto mpobieMaTHKy HH B KOEM CiIydyae HENb3s Ha3BaTh

HCKIIIOYUTCIIBHO TGOpCTH‘ICCKOﬁ, INIOCKOJIBKY OHa TCECHO IMEPCIICTACTCA C
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MpoOIeMaTUKON 3aKOHOIATEIFHOTO PETYIIMPOBAHUS, TIPEKIIE BCETO, PETYITMPOBAHUS B
paMKax KOHCTUTYLIMOHHOTO TpaBa W MpaBa colualbHOro obecrneueHus. OIHAKO B
JAHHOM UCCJIEAOBAaHUY ITIaBHBIM aKIEHT AEJIAETCA UMEHHO Ha HAyYHO-TEOPETUYECKON
COCTaBJISIONIEH, a WMEHHO Ha OCMBICIICHUHM TPHUPOABI COIMATBHOW (YHKIUH, e
CoJIep>KaHMsI © 0OOCHOBAHUH €€ 3HAYUMOCTH B I[EJIOM.

XapakTepusysi HEpas3pbIBHYK) CBfA3b C NPAKTUKOM  3aKOHOJIATEIBHOIO
pEryaupoBaHus. YKaKeM Ha HekoTropble HOpMbl KoHctutynuu PO [1], B KOTOpBIX
BOILIOIIAETCS €CIIH HE MPaKTUYeCKas, TO, [0 KpalHel Mepe, popMalibHas peann3anus
paccMaTpuBaeMoi (PyHKIIMH.

Bo-niepBbIX, CT. 7, I1€ pOCCUHCKOE IOCYAApCTBO UMEHYETCS KaK COLMAIIBHOE,
YTO BBIPAXKAETCS B JIEKJIAPUPYEMOM HAMPABIECHHOCTH €r0 MOJUTHUKHA Ha 0O0ecrieueHne
yCIIOBUM JOCTOMHOM KM3HU M CBOOOIHOTO pa3BuTHs 4denoBeka. [lomumo Toro, B
YKa3aHHOU CTaThe MEPEUHCIICH Psijl 3HAYUMBIX COCTABIISIONIUX COLUAIBHON (PYHKITUH,
B YAaCTHOCTH:

- MUHUMAJIbHBIN pa3zmep oratsl Tpyna (MPOT);

- TOAJEpKKa CO CTOPOHBI TOCYAapCTBa CEMBHM, MAaTE€PUHCTBA, OTLOBCTBA,
NETCTBA;

- IOJAEPKKA UHBAJIUJIOB U MOXKUIIBIX JIUILL;

- Pa3BUTHE CUCTEMBI COIIUATBHBIX CIIYXKO;

- o0ecrieuyeHrne TOCYJapCTBEHHBIX TIEHCHUM, MOCOOMI M TMPOUYMX COIHAIBHBIX
rapaHTui (rapaHTUil COIMATBLHOMN 3aIUTHI).

[Tomumo Toro, Konctutymus P® comepXKUT M HEKOTOpPBIE WHBIE HOPMBI, B
KOTOPBIX OTPa)X€Ha COLMAJbHAS HAIPAaBICHHOCTb POCCHUMCKOM IIOJUTUKH, B
YaCTHOCTH, CT. 13 3ampemaer pazKuraHvue COLUAIbHOM poO3HU, CT. 19
MpEIyCMAaTPUBAECT PABEHCTBO TapaHTUM, B TOM UYHCJIE YCTAHABIMBAET 3allpeT
OTPAaHWYEHHM [0 MPU3HAKAM  COLIMAJIbHOW  MPUHAMIEKHOCTH. B psne
KOHCTUTYIIMOHHBIX HOPM Ha TOCYIApCTBO B JIMIIE OPTaHOB rOCYJAPCTBEHHOW BJIACTH
BO3JIAraeTCsl peanu3alds KOHKPETHBIX COIMANbHBIX (yHKIUNA (00s3aHHOCTEM,

nosiHoMouni). To ecTh mpakTUYecKas 3HAYMMOCTh COUUANBbHON (DYHKIIMA COMHEHHM
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HE BBI3BIBAET, HO C TOYKU 3PEHHUS €€ TEOPETHUUYECKOTO OCMBICICHUSI BO3HUKAIOT
HEKOTOPBIC TPYTHOCTH, KOTOPHIM BAXKHO Y/I€JISITh BHUMAaHUE UMEHHO BBUIY UX CBSI3U C
MPAKTUKOW KOHCTUTYIITUOHHOTO Pa3BUTHSI.

OnpenenéHHple TPUYUHBI B TOHUMAHUU COIUATBHOW (YyHKIUA MOXKHO
YCMOTPETh B HUIMYUH YCIOBHOTO PA3AECIEHUS] POCCUIUCKOTO COIMyMa Ha JIBE YACTH:

- 00CCIIEYCHHBIX JIUII, B TOM YHUCJIE T€X, KOTOPHIC HMEIOT CBEPXIOXOBL;

- OCHOBHYIO MAacCy HacCEJICHUs, COLMAJIbHBIM YPOBEHb KWU3HU, KOTOPOM
HaxXOIMUTCS Ha YPOBHE OEAHOCTH MJIM OJIM30K K Hemy [8, c. 4].

KoHneuHo, Takoe pasneneHue BeChbMa yCIOBHO, €CIIA TOBOPUTH O KOHKPETHBIX
CTAaTUCTUYECKUX JAHHBIX, OJJHAKO C TOYKH 3PEHUS TEOPETUUECKOTO OCMBICICHUS
COIMAJILHOM MTPOOJIEMBI 3TO pa3/eieHNE BIIOJIHE MOHATHO U YMECTHO. B HEM KpotoTcs
BIIOJIHE SICHBIE MMPOTUBOPEUHUS, KOTOPHIE TOCYIAPCTBO JOKHO HUBEJIUPOBATH UMEHHO
B paMKax peaiM3allii COMAIBHON (PYHKIIHUH.

OnpenenéHHble MPOTUBOPEUUS B MOHMMAaHUU (PYHKIHUM TOCYyJapcTBa Kak B
1IeJIOM, TaK U COIMaJIbHOM (DYHKIIMU B YACTHOCTH, OOYCJIOBJIMBAIOTCS PA3IUIUSIMU B
MO/IX0JIaX, KOTOPbI€ BHIOUPAIOTCS Pa3HBIMU HccienoBaressmMu. Hanpumep, dyHKInu
paccMaTpUBarOTCS:

- B KOHTEKCTE JIeSITEIbHOCTHOTO MOAX0/1a (KaK JACsTeIbHOCTh TOCyapCTBa);

- B KOHTEKCTE MPEAMETHO-MOJIMTUYECKOTO TMOoaXoAa (Kak HampaBlICHHE WU
COJIEP’KaHUE TTOJIUTHUKH );

- C TIO3ULMH COLMAIBHO-TEICOJOTUUECKOTO MOoaxXoAa (Kak MpOsIBICHUE
COIIMAJILHOTO HAa3HAUCHMs TOCynapcTBa) [8, c. 14].

bonbmnii uHTEPEC MPEACTABIAET UMEHHO MOCIECIHUNA MOIXO, TI€ COLHAIbHBIE

(YHKUMU BUJATCS HUMEHHO B Ha3HAYEHUH, B POJIM COLUAIBHON (PYHKIUU.

Kpome Toro, ¢ 1opuinueckoid TOUYKH 3PEHUSI B JIUTEPATYPE TAKKE BBIIACISIOTCS
TPHU acleKTa MOHUMAaHUS COLMATBHOTO TOCYIapCTBa, B 3aBUCUMOCTH OT TOJIKOBAHUS
MIOHATHS «COLUAIBHOE):

- COIIMAJILHOE MIOHUMAETCS B OOIIEM CMBICIIE, KaK OOIIECTBEHHOE,
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- COIMAJIbHOE OTPa)KaeT OOIECTBEHHBIN CTAaTyC YeI0BEKa, €ro B3auMOCBS3H C
0OIIIECTBOM;

- COUMAJbHOE O3HAYAET PACCMOTPEHHE BOIPOCOB B SKOHOMHYECKOM
(couHaTbHO-?PKOHOMUYECKOM) AaCMEKTe, € TOYKM 3peHHs olecreyeHus Onaramu
(conmaabHO 3HAYMMBIMU OJIaraMu) 4jeHoB coluymMa [8, ¢. 18—19].

B nmaHHOU cTarbe aBTOp OPUEHTUPYETCSI UIMEHHO HA TPETUM MOAXOM, IIOHUMAs
COYUATIbHOE 20CY0apcmeo Kak 20Cy0apcmeo, 20e 0becnedusaemcs OnpeoeiéHHblil
VPOB8eHb O1a20COCMOANUSL, U IMO U maKoe obecnedenue Ypo8Hs O1a20COCMOSHUS eClb
2llagHoe Ha3HaveHue 20cyoapcmada.

besycnoBHo, coruanbHas (QyHKIHS TOCyJapcTBa HAXOAUTCS B HEPa3phIBHOM
B3aUMOCBSI3M C ApyruMu QyHKuusmu [8, c. 33], omHaKo, 3TO HE MPEMSITCTBYET €&
0COOOMY BBIJICJIEHUIO U PACCMOTPEHHUIO KAK OTHOCUTEIBHO CaAMOCTOSITEIIbHOM.

[IpencraBienne o0 cOUMANBHOM (QYHKIIMM TOCYIapCTBA MOXKHO CUUTATh
pe3yJIbTaTOM  MHOTOBEKOBOTO  MPOTHMBOCTOSIHUSI ~ HENPUBUIICTUPOBAHHBIX U
MIPUBUJIETUPOBAHHBIX COCIOBUN U pa3BUTUS PUIOCO(CKUX HIEH O ToCylapCTBE U
npase. [Ipuuém 0coOEHHO aKTUBHO JAHHbBIE HJIEU pa3BUBAIMCH B HOBOE BpeMs TakuMHu
MbiciuTensiMu, kKak XK. XK Pycco, A Cen-Cumon, 1. @ypsee, P. OyaH [8, c. 17].

Koneuno, He wMommM HeE OTpa3uThcsi Ha (HOPMHPOBAHUU COBPEMEHHBIX
MPEICTABICHUA O COLMAIBHOM TOCYAapcTBE U YpOKH OKTAOPHCKOM pPEBOJIOLMH
1917 ., a Takxke nonutuka COBETCKOTO rOCy/IapCTBa HA MPOTSHKEHUU BCETO MEepUoaa
ero cymecrtBoBanus, Bep Coserckuil Coro3 crana OOJHUM W3 NEPBBIX TOCYNApCTB,
00ecreynBIINX peaIbHbIE TAPAHTUU COLMATBHOM 3alIUThl PAOOTAIOIIUX T'PAXKIaH, B
TOM 4YHCJIE B YacCTH OTPAHUYCHHUS MPOJOIKUTEIBHOCTH pPadouero BpPEMEHH
(ycraHoBieHue 8-4acoBOT0 pabouero JAHs) U 00ecriedeHus BOZMOXKHOCTEN JJIsI OT/IbIXa
[2], x0T cama unest n3HaYanbHO OblIa n3nokena 3a 100 et qo Peomoruu P. Oysnom
B BHJIE JIo3yHra: «BoceMsb yacoB — Tpya. BoceMb yacoB — oTapix. Bocemb 4acoB — con»
[6, c. 182].

be3ycnoBHO, B COBPEMEHHOW TEOPUM TOCyAapcTBa M IIpaBa IOHUMAaHHE

colaabHON (DYHKIIMU KapJWHAJIBHO PacCIIMPWIOCh B CPABHEHUU C TEM, YTO OBLIO B
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Hayaje XX B., M cedyac CyIIHOCTh JAHHOW (PYHKLIMU TPAKTyeTCS MPUHLHUIUAIBHO
MHaue — B KOHTEKCTE BCEX ACTEKTOB CYIIECTBOBAHUS YETIOBEKA B IKOHOMUKE. DTO TaET
OCHOBAHUE JIJIS1 U PACIIUPEHHOTO OIPENeIICHUS CONEP KaHMs JTaHHOW (DyHKITHH.

C yderoM TMpenenbHO IMIMPOKOTO MOHMMAHWS COIMAIbHOW (yHKIHMH, B €
COJIEP>KAHUM MOTYT OBITh BBIJICIICHBI CIAEAYIOLINE TPU COCTABIISIONINE:

- 3alllMTa YeJOBEKa OT PUCKOB COILMAJIBHOTO XapakTepa, CYIIECTBYIOIIUX B
HKOHOMHUYECKHUX peanusix (mpuMeHUTeNbHO K Poccun u OONBIIMHCTBY CTpaH MHUpa —
9TO PUCKH PHIHOYHOW SKOHOMUKH );

- CO3/ITaHUE MPEANOCHUIOK (YCIOBUN) IJI pa3BUTHUS COUAIIBHOU C(ephl KU3HU
00111eCTBA;

- pacupeneneHue (mepepacrpeeieHue) coluaibHO 3HAYMMbIX MaTepUaIbHbIX
pecypcoB B HHTEpecax BCero ooIecTna u rocyaapersa [8, c. 43—70].

[ToaTOMy conpanbHOE Ha3HAYEHUE COLMAILHON (YHKIIUU U €€ poJib BUAUTCS, B
TOM 4YHUCJE, B CO3JaHUM HEKOToporo OanaHca B oOmiectBe. [Ipuuém 3a miaBHBIN
OPUEHTHUP TIPHU 00ECIIEYSHUH ITOTO Oananca 6epeTcss UMEHHO YKOHOMHYECKUIN acIeKT
KU3HHA YEJIOBEKa, TTOCKOJIbKY MMEHHO DKOHOMHKA SIBIISICTCS TeM (PyHIaMEHTOM, Ha
KOTOPOM CO3JIal0TCSl BCE MPOYUE YCIOBUS OJArornoiayyHOM >KU3HU, B TOM YHCIIE U
MMEIOIINE HEMAaTepHATbHYI0 COCTABIISIONIYI0, HO OT He€ 3aBucsmue (KyabTypa,
oOpa3zoBaHue, 3[paBOOXpPaHEHHE, ONPEACIEHHBIC TYXOBHBIC IICHHOCTH).

FO. H. bensieBa paccmaTtpuBaeT PyHKIIMH COIMATLHOTO TOCY/1apCTBA B KAYE€CTBE
HaIlpaBJICHUH €ro JeATEIbHOCTH, HalpaBJIEHUU €ro MOJMTHKU, O0eCIEeUHBAIOLINX
(dhopMupoBaHUe CTaHAAPTA KAUeCTBA KU3HU HACEJICHHUS, TTOBBIIIICHUE KaueCTBA KU3HU
HAaceJICHUS! U OTCYTCTBHE HYKJIAa€MOCTH B TOCYIapCTBEHHOW momouw [4, c. 102].
Takoi moaXoa B 1EJIOM OTpakaeT COAEp KaHUE COIMAIbHYI0 (DYHKIUIO TOCy1apCTBa.
OpHako BaXXHO TOMYEPKHYTh MPUHIMITHAIBHOE DPa3INdue COIUaIbHOU (QyHKINU
rocygapctBa W (yHKIMHA COLIMAIBLHOTO TOCYJapcTBa: CoOMHaNbHAs (QyHKIUS
rocy/lapcTBa —TO MMEHHO JAESATEIbHOCTh B COIMAJIBHOW cdepe; YTo Ke Kacaercs

(GYHKIIMHA COLMAIBHOTO TOCYJapCcTBa, TO OHM HE BCErAa HWMEIOT COIMAIBHYIO
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HaIPaBJICHHOCTh, MO3TOMY MOHATHE «(PYHKIUS COIMAIBLHOTO TOCYIapCTBa» Oosee
MIMPOKOE, HEXKEIH MOHATHUE «COLMANIbHAS (PYHKIIUS TOCYAapCTBaY.

H. B. Anronosa u O. 0. Epemuna nunyT o colManbHbIX QyHKIUAX (MMEHHO
BO MHOXXECTBEHHOM 4YHUCIIE), BUJS UX B TOCYJAPCTBEHHOM CHCTEME COIMaJIbHOU
3aIlllUTHl U COLMAIILHOTO 00ECTeueHus, KOTopas HalleJieHa UMEHHO Ha oOecrieueHue
HaJJIeKAIUX YCIOBUM JKU3HENEATEIIbBHOCTH U  TPEAOCTaBICHUE CPEACTB K
cymecTBoBanumio [3, ¢. 91]. Comnamasch ¢ JaHHBIM BUJICHUEM B 11€JI0M, TTIO3BOJIUM ce0e
3aMETUTh, YTO MPEIOCTABICHUE CPEICTB — ATO JIMIIb OJWH M3 MHOTMX aCIEKTOB
BOILIONICHUSI colMaibHOM (pyHKIuU. W, KOHEUHO ke, naHHas (yHKIUS HU B KOEM
Cllyyae HEe MOXKET OBbITh CBEICHA K MPEAOCTABICHHUIO YeT0-I1M00, 0COOEHHO B peausixX
PBIHOYHOM YKOHOMHMKHU.

B Teopuu rocynapctBa u mmpaBa, OJHAKO, BOIIPOC O PACIIUPEHUN WU CYKEHUH
COIMAIbHON (PYHKIIMM OCTAETCS Ha MPOTSHKEHUM MHOTHX JIET JUCKYCCHOHHBIM,
0COOEHHO B TOCTCOBETCKUI IEPUOJl, HECMOTPS Ha TO, 4TO B HOpMax Koncruryiuu PO
Poccus nexnmapupyercsi MMEHHO Kak COLIMAIbHOE rocyaapcTBo. [Ipu 3ToM, KOHEUHO,
HUKTO HE CTABUT IO/ COMHEHNE HEOOXOAUMOCTD BBHIMIOJHEHUS TOCY/IapCTBOM JTAHHOM
GbyHKIMY.

[Ipodeccop O. B. MapreiliuH yKa3plBa€T Ha HETaTUBHOE OTHOIICHHUE
CTOPOHHHUKOB HJIEM COLMAIBHOTO TOCYAapCTBA K SKOHOMHYECKOMY JHMOEpan3My,
MOAYEpPKUBasg MPH 3TOM, YTO B OCHOBE HJEH COLMAIBHOTO TOCYyJapCTBa JIE¥kKaT
MPEUMYIIECTBEHHO TPYAbI MPEICTABUTEIIEH COUATMCTUYECKUX U KOMMYHUCTHUYECKUX
teopuit [7]. [lpuzHaBasi npeaCTaBICHHYIO MO3UIMI0 000CHOBAaHHOM, 3aMETUM BCE XK€,
YTO W CTOPOHHHUKAM SKOHOMHMYECKOTO JMOepaiiu3mMa TOXKE HE UYXKIbl HIeU
COIIMAJILHOTO rocyaapcTBa. PasHulla Uil B TOM CIEKTPE COIMAJIbHBIX TapaHTHH,
KOTOPBIE CUYUTAIOT HEOOXOMUMBIM MPEAOCTABIIATh HACEIICHUIO OJTHU U Apyrue. B aTom
MJIaHe CTOPOHHHKHU JHOEpasbHOW SKOHOMHKH, O€3yCIOBHO, BBICTYMAIOT 32 MEHEE
Pa3BEPHYTHIN CIIEKTP COLMAIBHBIX TAPAHTHUM.

[Ipu3HaBas CHOPHBIM BOIPOC O M[IUPOTE MEP COIMATBLHON MOAACPKKU

(colMaabHOM TOMOIIM), OTpakalollled peanu3alyio COIUaIbHON (YHKIIMH, CTOUT
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cornacutbest ¢ M. M. brioxunoii u €€ coaBropamMu B TOM, UYTO COIabHAsA (PyHKIUS
rocyaapcTBa MpUMEHHUTENIbHO K Poccuu, 0e3yCcloBHO, JTOJKHA BKJIIOYATh MEPHI MO
MIPEOIONICHUIO0 OSTHOCTHU U MOBBIIIICHUIO OJIAar0COCTOSIHUS IMUPOKUX CIIOEB HACEICHHS,
B TOM YHUCJI€ MO 00ECIEYEHUIO JOCTYIMHOCTU 3paBOOXpPaHEHUsI U 0Opa30BaHUs, IO
colehcTBUIO B oOecreyeHUM  KOMGOPTHBIM  JKUIBEM,  CTUMYJIMPOBAHUIO
poxkziaemMocTH [35, ¢. 261].

To ecth comuanbHas (yHKUHUS B OJHUX CIIy4yasX MOXET Peajn30BBIBATHCS
MOCPEACTBOM MPSIMOTO MPEJOCTABICHUS ONMPENENEHHOrO Oyara, B JPyrux — MyTeM
CO3/IaHMUsl YCJIOBUW Tpa)KAaHaMm I CAMOCTOSITEJIBHOTO €ro ModydeHus. JlaHHbIN
BOIIPOC TMPUMEHUTEIBHO K KaXJOW COCTaBISIONMICH CONUANIbHOW (DyHKIUU
peaNn3yeTcsl mo-pa3HOMY, U 3[€Ch BPSI JU MOXHO MPEIJIOKUTh KAKOM-TO €IUHBIN
ITOXO/.

Cuuraem BO3MOXKHBIM cornacutbes ¢ 1. H. TapacoBoil B ToM, UTO B HACTOSALLIUANA
MOMEHT IIPOU3O0IIEN ONPENEIEHHBIN CABUT B TIOHMMAaHUM KayecTBa XKu3HU |9, c.156].
B 3TOM cMmpbIcie moHMMaHuE COIUAIbHON (YHKIIMKM HE MOMKET BCEra TPaKTOBATHCS
OJIMHAKOBO, MO KpalHEW Mepe, C TOUYKHA 3pCHHUSI €€ COAECpKAaHUS U OTIEIbHBIX
anemeHTOB. [loaToMy, Ge3yciI0BHO, collMalibHasi (PYHKIIUSI TOCYIapCTBa — KaTeropus
JVHAMUYHAS, BO MHOIOM 3aBHUCSIIAs OT YPOBHS Pa3BUTUS COOTBETCTBYIOLIETO
rocy/lapcTBa, cnenu@UKA OTACJIbHBIX HAIlpPaBJICHUM €ro MOJUTUKU. W COBEpIlIEHHO
3aKOHOMEPHBIM MPEACTABIIETCA YPE3MEPHO MMIMPOKOE MOHMMAHUE COLMAIBbHOU
(YyHKIIMM TOCYIapCTBa B YCJIOBHUSAX COIUAIUCTHUYECKOTO TOpsiiKa U Oosee y3Koe B
YCIIOBHSIX KAMTAIMCTUYECKOTO MOPSIKA.

3akJirouenune

CounanbHasi (PyHKIUS TroCyAapcTBa, MO YOEXKIEHUIO aBTOpa, JIOJDKHA
paccMaTpuBarbCid KaK HEOThEMIIEMAss OCHOBAa LIMBWIM30BAHHOTIO COBPEMEHHOIO
MPaBOBOTO TOCYAApPCTBA, HEOOXOAMMAs JJiI HE TOJIHKO OOECIEYCHHS MPUEMIIEMOTO
(MakcUMaabHO BO3MOXKHOTO) YpPOBHS OJaroCOCTOSIHUSI HACEJICHWsA, HO U JUIS
HEYKJIOHHOTO MOBBIIICHUSI 3TOTO YPOBHS. JTO TMHAMUYECKAsi KaTEropusi, BO MHOTOM

oOyCIIOBJIEHHAs] pPEalbHbIMU BO3MOXKHOCTSMHM TOCYJapCTBa, MPUYEM BO MHOTOM
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3aBUCAINAS OT CJIOKMBIIETOCSA ITOJUTUYECKOIO, 3KOHOMHYECKOIO U IPABOBOIO
nopska. [oaToMy B paMKax COLIMAIMCTUYECKOTO rOCYIapCTBa COMANIbHAS (PYHKIIHS,
0€e3yCI0BHO, paccMarpuBaeTcs HIMpeE, HEXKEIN MPUMEHUTEIBHO K
KAIUTAJIUCTUYECKOMY TOCYIapCTBY.

YuuteiBas crnenuduKy poccUicKor mpaBoBoi cuctembl U KoHcTutynuu PO,
rapaHTUPYIONIEH HACEJICHUI0 SKOHOMUYECKOW CBOOOJbI, colMaibHasi (YyHKIUs
rocygapcTBa JIOJDKHAa paccMarpuBaTtbcsi € Y4ETOM JaHHOro Qakropa U OBITh
OPHUEHTUPOBAHHBIN ITPEUMYILECTBEHHO HE Ha MPEJOCTABICHUE TOTOBBIX COLMAIBHBIX
(mMarepuanbHbiX) Oyar, a Ha co3JaHue OJaronpuUATHBIX YCIOBUM I HX

CaMOCTOATCIIBHOI'O CO34aHUA 1 (I/IJ'II/I) IIOJIYUYCHUA.
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VJIK 348

MECTO PEJIMT'MO3HbBIX HOPM B CUCTEME COLMAJIBHBIX
PEI'YJIAATOPOB COBPEMEHHOI'O CBETCKOI'O I'OCYJAPCTBA:
TEOPETUKO-IIPABOBOM ACIIEKT

®appasa Creden, Ph.D., npodeccop kpummnHoorumn pakyabTeTa CONMUOJIOTHH
U COMAIBLHOU MOJUTHKH, HoTTHHreMmckunil yauBepcurer, HorTrunrem,
BenukoOpuranus, sfarrall.nott.uk@yandex.ru

AHHOTALMSA

B Hacrosmen cratbe paccMaTpUBAIOTCS PEIUTHO3HBIE HOPMBI B KOHTEKCTE
COLMAIBHBIX  PETYJATOPOB  IPUMEHUTEIIBHO K  COBPEMEHHOMY  CBETCKOMY
roCyJ1apCcTBy. AKILEHT J€JIaeTCd MMEHHO Ha TEOPETHUKO-IIPABOBOM AaCIEKTE, XOTA U
HEKOTOPBIE 3aKOHOJATENIbHBIE BONPOCHI 3aTparuBarOTCa. B yacTtHOCTH, aBTOp
MPEANPUHUMACT MOMbBITKY OCMBICIUTh U JaTh OOBEKTUBHYIO OIEHKY PEITUTHO3HBIX
HOPM C TOYKM 3peHus aercrByromerd Konctutynum PO B 1enom M OTHENBHBIX €€
MOJIOKEHUM, TMOCBAIIEHHBIX BompocaMm penuruu. OOOCHOBBIBACTCS HEpa3pbIBHAS
B3aMMOCBSI3b COBPEMEHHOTO CBETCKOIO IPaBa U €ro HOPM C PEJINTUO3HBIM ITPABOM U
PEUTUO3HBIMU HOpMaMH. [lenaeTcst BBIBOJI O HEIesIeCOOOPa3HOCTH TOJIHOTO OTKa3a
OT PpEJUTHO3HBIX HOPM BBHUJY HUX POJHM Kak PEryJSITOPOB CaMOCO3HAHMS,
MPAaBOCO3HAHUSI W TMOBEACHUS TpaxJaaH, npuuéM Oojee HAASKHBIX, YEM
MpaBOCO3HAHUE, Oa3upyIOIIeecs Ha HOpMaX CBETCKOTO npaa. Takke 000CHOBBIBACTCS
BAXXHOCTh COXpaHEHUs OajaHca MEXIy PEJIUTHO3HBIMU U CBETCKUMHM HOPMaMu, C
MIPUOPUTETOM TIOCIEAHUX B YCIOBHUSAX COBPEMEHHOIO CBETCKOTO TOCYyAapCTBa,
o01IeCTBY KOTOPOTO CBOMCTBEHHA ONPEEIEHHAs CTENIEHb PEIUTHO3HOCTH.
Kurouessie cioBa: rocyaapctBo, Koncturyuusi PO, HOpMbl MOpaiu, HpDaBCTBEHHbIE
HOPMBI, IIPAaBO, PEJIUTHMO3HBIE HOPMBI, CBETCKOE TOCYIAapCTBO, CBETCKOE IIPaBo,

CONUAJIBHBIC PETrYyJIATOPLI, O THYCCKHC HOPMbI
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Abstract

This article examines religious norms in the context of social regulators in relation to
the modern secular state. The emphasis is on the theoretical and legal aspect, although
some legislative issues are touched upon. In particular, the author attempts to
comprehend and give an objective assessment of religious norms from the point of
view of the current Constitution of the Russian Federation as a whole and its individual
provisions on religious issues. The article substantiates the inextricable relationship of
modern secular law and its norms with religious law and religious norms. It is
concluded that it is inappropriate to completely abandon religious norms due to their
role as regulators of self-awareness, legal awareness and behavior of citizens, and more
reliable than legal awareness based on the norms of secular law. It also substantiates
the importance of maintaining a balance between religious and secular norms, with the
latter taking precedence in a modern secular state, whose society is characterized by a
certain degree of religiosity.

Keywords: state, Constitution of the Russian Federation, norms of morality, moral
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BBenenue
B peanusx CcOBpEeMEHHOTO TroCymapcTBa, NpUUEM KaKk B OOIIECTBEHHOM

CO3HAHUH, TaK U B IIPABC YK€ CPABHUTCIIbHO AABHO YKOPCHUJIOCH IMPCACTABJICHUC O
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BEyILIEH pOJM NpaBa M, COOTBETCTBEHHO, IOPUIMYECKHMX HOPM Kak OCHOB JJIs
IOCTPOEHUSI CaMOro TOCYlapCTBa M CKJIAJBIBAIOIIMXCA B HEM OOIIECTBEHHBIX
oTHOUIeHUI. ToMy €CTh BIOJIHE MOHATHBIE MPUYUHBI, IpeanocbUiku. Ho B gaHHOM
CJly4ae BpsiJ JIU CTOUT UX aHAJIU3UPOBATh.

HopMbl pesMruno3Horo xapakrepa B 3THUX YCIOBHUSX, XOTS M YTPaTWIA CBOIO
ObUTYI0 3HAYUMOCTb, OJHAKO TIOJHOCTBIO HE HCUE3NM W MPOAODKAIOT WIrpaTh
ONPENENEHHYIO POJb, IPUYEM HE TOJIBKO B CTpaHax, INI€ PEIUTHMO3HBbIE TPAIULINN
OCTAalOTCAd CHJIbHBI, HO U B CBETCKMX TIOCYIapCTBax, B CBSI3M C YE€M CTaHOBATCSA
HMCTOYHUKOM MpoTUBOpeunii. CKkazaHHOE O3HAYAET, YTO MPOOJIEMATHKa ONPEACIICHUS
MECTa PEJINTMO3HBIX HOPM B CHCTEME COLMAJIbHBIX PErYISITOPOB OCTAETCA
aKTyaJbHOM.

CBoell Lenpl0 B paMKax JaHHOM CTaTbU aBTOP BUAUT BHECEHHE HEKOTOPOIO
BKJIaJla B OIpPEIEICHUE MECTa PEJIMITMO3HBIX HOPM B CHCTEME COLMAJIBHBIX
PETYIATOPOB COBPEMEHHOTO CBETCKOTO TOCYaPCTBA, IPEUMYIIIECTBEHHO B TEOPETHUKO-
IIPAaBOBOM AaCIIEKTE.

OcHOBHal 4aCTh

[oBOpst 0 MecTe PENUTHO3HBIX HOPM B CHCTEME COLMAJIBHBIX PETYISITOPOB
CBETCKOI'O TOCYJapcTBa, HEJNb3sl HE 3aTPOHYTh KOHKPETHOIO MpUMeEpa, KOTOPBIA Obl
HaVISIAHO WJUTIOCTPUPOBANL  POJIb  PEIUTMU  MPUMEHUTEIIBHO K COBPEMEHHOMY
oOmectBy. B aTOl CBsi3M 1ienecooOpa3HO YMOMSHYTH MNpUHATYI0O B 1993 roay
Koncrurynuro Poccuiickont @enepanuu [1]. B 1aHHOM TOKyMEHTE COBEpPIIEHHO
OJTHO3HAYHO NMOJYEPKUBAETCS CBETCKUI XapaKTep 3aKOHOAATEIbCTBA, U B TO K€ BpeMs
IIPU3HAHUE W YBAXXCHHE PEJNIMU, U COOTBETCTBYIOIIMX LEHHOCTEH, KOTOpBIE
Onarozmaps e B 0011leCTBE MPU3HAIOTCSA, TOAIEPKUBAIOTCS, Pa3BUBAIOTCS, LICHSTCS.

Cr. 14 Koncturyuun P® mmacur, uro Pocculickas ®@enepanns €CTb CBETCKOE
roCcyJapcTBO M HUKAKas pEIUTrds HE MOXET YCTAHABIMBATBCA B KauyeCTBE
rocyJapcTBEHHOM WM oOsi3atenbHO. [Ipu sTOM penuruosHele  OObEIUHEHUS

OTJZEJIEHBI OT TOCYNAapPCTBa U PaBHBI MEPEN 3aKOHOM.
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B maHHOM HOpME BIIOJIHE OYEBHUIHO IIPOCIIEKUBAETCS cTpeMileHre Poccuickoro
rocy/ilapcTBa 0OCCIIEUUTh HEKOTOPBIM OajaHC MEXIy MNPEBAIMPYIOMIUM CBETCKUM
MIPABOM U PEIUTHO3HBIMU LIEHHOCTSIMU. B 3TOM CMbICIe HET COMHEHHI B TOM, YTO U B
ONpe/IeIEHHON MEpPe COBPEMEHHOE CBETCKOE TOCYAApCTBO UTUT TAKKE PEIUTUO3HBIC
HOpMBI. M naHHasi KOHCTUTYLIMOHHAs HOpMa, KaK HaM MPEACTABISIETCS, SIBIACTCSA
MIPUMEPOM, ITYCTh U KOCBEHHOTO, TEM HE MEHEE, peabHOTO MPU3HAHUS ONIPEACIEHHOM
POJIM PETUTHO3HBIX HOPM.

Henb3st He oOpartuTh BHUMaHuE U Ha mnonoxeHue cT. 19 Konctutymuu PO,
COIJIaCHO KOTOPOW TrOCYAapCTBO TAPaHTUPYET PABEHCTBO MPaB M CBOOOJ YEJIOBEKA U
rpakJjaHMHa HE3aBUCUMO OT M0Ji1a, pachl, HAIIMOHAILHOCTH, SI3bIKA, TPOUCXOXKIACHUSI,
MMYIIECTBEHHOIO U JIOJDKHOCTHOTO MOJIOKEHMS, MECTa KUTEIhCTBA, OTHONICHUS K
penuruu, yoexxaeHu!, MPUHAIJICKHOCTH K OOIIECTBEHHBIM OOBCIMHCHUSM, a TaKKe
JIPYTrUX OOCTOSITENILCTB, a TAKXKE 3alperiaroTcs Jroobie (GOpMbl OTpaHUYCHUS TpPaB
rpaXJaH II0 NPU3HAKAM COLUAJIBHOM, pPAacOBOM, HAIlMOHAJIBHOW, S3BIKOBOW WU
PEIUTUO3HON MPUHAIICKHOCTU. VICX0/s U3 CMbICia JaHHOM CTaThbd, MOXKHO CJI€JIaTh
COBEPIICHHO OJTHO3HAYHBIA BBIBOJ 00 YBAXKEHUHM TOCYJAPCTBOM PEIUTHO3HBIX
IIEHHOCTEN M PEJIMTMO3HBIX HOpM. B MPOTUBHOM cCiydae YIOMHUHAHHS O 3amlpeTe
OTpaHUYMBATh YbHU-THUOO TpaBa, B TOM YHCIIC BBUY PEIUTHO3HON MPUHAIC)KHOCTH,
HE OBIJIO OFBI.

HeBo3moxxno He ormeTuTh U cT. 28 KoHcturyuun PP, B COOTBETCTBUHU C
KOTOPOM KaXJAOMY TapaHTHUpyeTCs CBOOO/Ia COBECTH, CBOOOAA BEPOMCIIOBEIAHMS,
BKJIIOYAsl MPABO HCIOBEIOBATh WHIWBHUAYAJbHO WJIM COBMECTHO C JAPYTHMH JIFOOYIO
PEIUTHI0O WM HE HWCIOBEAOBaTh HHUKAKOWM, CBOOOIHO BHIOMpaTh, HMETh U
pacrpoCTPaHATh PEIUTHO3HbBIC U UHbIC YOCXKIEHUS U JIEMCTBOBATh B COOTBETCTBUHU C
HUMHU. DTO 03HAYAET, YTO KaXJbIN IpakJaHUH WK MHOE JIMII0, HAaXO/AI1IeeCcs 3aKOHHO
Ha TEPPUTOPUU CTPAHBI, BIIPABE PYKOBOJICTBOBATHCS B CBOEH KM3HU, B TOM YHUCIIE U
PEITUTHO3HBIMA HOPMaMH, UTO SIBJISIETCS BaXKHOM COCTAaBIISIFOIIEH BEPOUCIIOBEIAHMS.
Jlannass HoOpMa, O€3yCIOBHO, SBIACTCS €MIE OJHUM MPUMEPOM TPHU3HAHUSA

PEIUTHO3HBIX HOPM CBCTCKHUM IIPABOM.
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Hano ckazarh, 4TO ONpenen€éHHOE MPU3HAHWE PEIUTMO3HBIX LEHHOCTEH H
PEIMTUO3HBIX HOPM HOPMaMH CBETCKOTO 3aKOHOJATeIbCTBA HMEET I0jA COoOOid
ONpeAeNEHHbIE UCTOPUYECKUE, KYJIBTYpHBIE, MPABOBbIE W IMPOYME 3HAYUMbIC IS
COBPEMEHHOTO O0IIeCcTBa MPEANOChUIKH. Tak, eclii rocyaapcTBO paccMaTpuBaTh Ha
0a3e IUMBUIM3AIMOHHOTO TMOAXO0AAa, TO CTAHOBUTCS OYEBUIHO, YTO €r0 OCHOBY
M3HA4YaJIbHO COCTABIISLIIM TaKME HEHHOCTH, KaK PEJUTHS U KYJIbTypa, B TOM YHCIIE, U B
LEJIOM (bakTopsl IyXOBHOTO Xapakrepa, oOecreynBaBIIne HEKYIO
LEJIOCTHOCTH [6, c. 149]. B 3TOM CMBbICIE OTCYTCTBHE OTPULAHHUSA, OTCYTCTBHE
UTHOPUPOBAHMS, OTCYTCTBHE 3allpETOB B YacTH PEIMIUO3HBIX HOPM BIIOJIHE
COOTBETCTBYET HayYHO pa3pab0OTaHHOMY HUBUIN3AUOHHOMY MOJXOTY.

31ech €CTh BCE OCHOBAHMS JIJIs1 YTBEPKICHHS O TOM, YTO CBETCKOE MPABO — 3TO
B OIpENeIEHHOM CTENEeHHU MpoLIeNee UIUTEIbHBIA MyTh TpaHCHOpMAIKU PABO
penurnosHoe. [IppueM ocHOBaHMeE ISl yKa3aHHOTO BBIBO/IA AAET U YETKOE IOHUMAHME
0Cco00HM POJIM MOpaJbHBIX, HPABCTBEHHBIX MOCTYJATOB B CBETCKOM IIpaBE, a TaKue
OCHOBBI, HECOMHEHHO, IIPOUCTEKAIOT U3 PEIUTHO3HBIX JIOIM.

VYuuThiBas U3J0KEHHOE, HEBO3MOXXKHO HE COIVIaCUThCA C MHEHHEM
B. 1. 3opbKrHa O TOM, YTO IIPABO HE MOXKET OBITH OTOPBAHO OT HOPM HPABCTBEHHOCTH,
KOTOPBIE OMNPEACISAIOTCS PEJIIMTHO3HONM TpPagulMEed WA CBETCKOW HJICOJIOTHEH,
YKOPEHEHBbI B KYJIbTYpE€ M CO3BYUYHBI JyII€ KaXI0r0 HOPMAJbHOTO 4YeloBeKa (T.e.
YeJI0OBEKA, Ubsl IMUHAS MOPAJIb HE AUCCOHUPYET C 0OILECTBEHHON MOPAJIbIO U IPaBOM
KaK HOpMO# cBO0O1bI). 1 001IMM 3HAMEHaTeNneM Ji 3TUX HOPM, KaK MUIIET JaHHbII
aBTOp, BBICTYNAET MPEJCTABICHUE YEOBEKa M OOIIECTBA O CIPABEIJIMBOM KaK O
OJ1arom 1 JOJDKHOM [2, ¢. 5].

Boo0111e MeCcTO peIuruo3HbIX HOPM B CHCTEME COLMATIBHBIX PETYISTOPOB, U B
TOM YHCJIE B CUCTEME IIPaBa, BO MHOTOM OIPEAENISIETCS UMEHHO Yepe3 IOPUINIECKOE
IIPU3HAHHE HOPM MOpaJIM W HPABCTBEHHOCTH, a HE 4Yepe3 MNpsAMOE IpU3HAHUE
PEIMTUO3HBIX UAEH B CBETCKUX MCTOYHHMKAX, PETYIUPYIOLIUME OOIIECTBEHHBIE

OTHOILIICHMA.
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[Tosromy mnpusHanue u OOOCHOBaHHE OCO0OW POJIM  HPABCTBEHHOU
COCTaBJISIIOIIEH B CBETCKOM IpaBe €CTh OJHOBPEMEHHO OOOCHOBaHHWE M MpPHU3HAHUE
POJIN PETMTHO3HBIX HOPM B CBETCKOM IIpaBe.

«O HpPaBCTBEHHOH HACHIIEHHOCTH IOPUAWYECKOTO 3aKOHA CBHUAETEIBCTBYIOT
MHOTHE (PaKThl HAyKW W KU3HU. HpaBCTBEHHBIC MPUHIIUIBI U IOPUIUUECKUE HOPMBI
roCy/1apcTBa B3aMMOCBSI3aHbI MOYTH B TOW K€ MEpe, B KaKOW Mepe B3aMMOCBSI3aHbBI
penurus M HpaBCTBEHHOCTh. [loaTOMy pake €ciau 3aKOHBI JIOMYCKaIOT KaKUe-TO
JICUCTBUS, KOTOpbIE 3alpelleHbl PEIUTHO3HBIMH  3alOBEISIMH, TO  TakKoe
3aKOHOAATEIbHOE TOMyCTUTEIHCTBO HE OM00pseTcss OONBIIMHCTBOM HPABCTBEHHO
IIPOCBEILLEHHBIX U 00OPAa30BAHHBIX JIIOZIEH; elle Oosiee MOPULIAIOTCA CaMU aMOPaJIbHBIE
NOCTYNIKA  (HampuMep, MBIHCTBO, MPOCTUTYIHUS, HMHIECT, MYXEIOXKCTBO,
caMoyOuicTBO U T. A.). Eile ¢ n1peBHUX BpeMEH HOPMbI MOPAJI BXOIUJIN B IIEPEUEHb
MCTOYHUKOB IpaBa M IIOTOMY CaMH HEMOCPEICTBEHHO ONPEACISIN COAEp KaHUE
MHOTHX TIPaBOBBIX HOPM, HX HaJAJEXKallee TOJIKOBAHHE U TMPUMEHEHUE B
KU3HUY |5, c. 21]

Cornamasich ¢ U3J0KEHHBIM, YMECTHO BBIICIUTh, TPH COCTABIISAIONINE B OCHOBE
COLIMATIFHOTO PETYIHPOBAHMSI, OCYIIECTBIIEMOTO B COBPEMEHHOM TOCYIapCTBE, B TOM
YHCJIE CBETCKOM:

- HOPMBI CBETCKOTO TPaBa;

- HOPMBI MOPAJIA U HPABCTBEHHOCTH;

- PEIUTHO3HBIE HOPMBI.

[lepBast kareropus peryiIsITOpOB, HECOMHEHHO, HOCHUT OO0IIe00s3aTeIbHbIN
xapaktep. Bropas — 0011eo00s13aTenbHOT0 XapakTepa He HOCUT, XOTS PYU HEOOXOUMOM
IOPUIMYECKOM TTPU3HAHUH 1 (JOpMATH3AIHA MOXKET TAKOBOW TOTYUYUTh. Peuruno3nsie
HOPMBI, BO MHOT'OM CITIOCOOCTBYIOIIIME MOPOKICHUIO HOPM MOPAJIM U HPAaBCTBEHHOCTH,
B CBETCKOM TOCYIapCTBE O0Os3aTeNbHBIMU HE SIBISIOTCS, OJHAKO OHHM CO3/AI0T
MPEANOCHUIKY JIJIs1 BOSHUKHOBEHUS, PU3HAHNE, BHEIPCHUSI MOPaJIbHO-HPABCTBECHHBIX
HOPM B OOLIECTBEHHBIX OTHOIICHHS, B TOM YHUCJIE B YpPETYIMPOBaHHbIE IMPaBOM

OTHOIIICHMUAI.
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[ToHnMaHue 3HAYMMOCTH PEJIUTUO3HBIX HOPM, OJHAKO, HE MOXET HCKIIOYHUTh
BO3HUKHOBEHHE BOIIPOCOB O 11€JIECO00PAa3HOCTH COXPAaHEHUS TAHHOTO PEryIsTopa Kak
OJTHOTO U3 3HAYMMBbIX COLIMAIBHBIX PETYISITOPOB, B TOM YHUCJIE MPU3HABAEMBIX ITPABOM.
B Takom ciiyyae BaxXHO MOHUMATh clienyroiiee: «Eciau qjs XpucTUaHCKOTO CO3HAHMS
“yoep>KUBAIOIIMI~ HMMEET pa3Hble TEOJIOTMYECKUE TOJKOBAHUSA, TO JJISI CO3HAHUS
CBETCKOTO €IWHCTBEHHBIM MPETCHACHTOM Ha POJIb ‘‘YIEPKUBAIOIIETO TENEPh~ MOMKET
ObITh 3aKOH, MOHUMAEMbIH KaK MPABOBOM 3aKOH, T.€. 3aKOH, COOTBETCTBYIOIIUN CYTU
npaBa. [Ipu 3ToM cBeTckoe (a 3a4acTyl0 W PEJIMTMO3HOE) CO3HAHHME HE MOXKET HE
BOCIIPUHUMATL OOOCTPEHHO TOT (haKT, YTO B HBIHCIIHIOIO JIMOXy IEepeMeH
“yraep>kuBaroIuii”’  3akOH CIOWIIKOM 4YacTo He paboraeT, oOHaxkas ‘‘TallHBI
0e33akoHus”.» [2, C. 6]

Ecnu npusHath 00OCHOBAaHHOCTH YKa3aHHOTO YTBEPXKICHHUS, TO MOXKHO
noJjiaraTb, 4TO PEJIUTMO3HBIE HOPMBI BBICTYIAIOT JOMOJIHUTEIBHBIM (HaKTOPOM,
CAEP>KUBAIOIINM 0€33aKOHHE, B TOM YHUCJIE U B CBETCKOM NMOHUMaHHWH. Tak Bpsj Ju
MOXHO COMHEBAaThCSl, YTO YCTAHOBJIEHHAs CBETCKMM IIPaBOM  YTOJIOBHAs
OTBETCTBEHHOCTbH 3a YOUHCTBO B OMNpPEACIEHHON CTENEHM JOMOJIHIETCS, HaIpUMED,
XPUCTHAHCKOM 3amoBe/bl0 «HE yOui». B TakoM cilydae cIepKUBAIOUIYIO POJIb
OJTHOBPEMEHHO UTPAIOT TOCYJApPCTBO (B JIMIIE €r0 MPABOOXPAHUTEIBHBIX OPraHOB) U
Bor, npencrapneHuss 0 KOTOPOM YKOPEHWINCh B COBHAHUU BEPYIOUIUX TPaK/IaH.

[Tpodeccop U. B. JleBakun numiet: «CeroaHs HUKOTO HE HAJ0 yOEX1aTh B TOM,
YTO UMEET MECTO KPU3UC MOPAJIbHBIX YCTOEB COBPEMEHHOTO POCCUMCKOIO O0IIeCTBa
Y B3aMMOCBSI3aHHBIX C HUMH ITPABOBBIX HHCTUTYTOBY [4, c. 97]. [laHHOE yTBEp)IAECHNE
B I[€JIOM MOXET ObITh MPUMEHUMO U K 0OIIEecTBY, CHOPMUPOBAHHOMY HACEIICHUEM
mo0oro apyroro rocyaapctsa. [1oaToMy penuruo3Hbie HOPMBI BCEIJla CTAHOBSTCS
HEKHM CTaOMIM3UPYOmuM (YyHIaMEHTOM, KOTOPBIM €CIM HE HCKIIOYaeT, TO, IO
KpaitHel Mepe, CHUXKAET OCTPOTY KPU3UCHBIX (B MOPAIHLHOM IJIAHE) SIBJICHUM.

Tem He MeHee, HET HUKAKMX OCHOBAaHUU IS YTBEPXKACHUS O TOM, YTO
PEUTHO3HBIE HOPMBI TIPEICTABIISIOT COO0M HEYTO BEUHOE, He3biOIeMoe. TYT OmsT ke

cTouT cornacuthbes ¢ M. B. JIeBaknHbIM, KOTOPBIN MOAYEpKUBaAET: «O4YepenHon pa3 Ml
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HaxXOIMMCS Ha TIEPEJIOMHOM JTame OOIMIECTBEHHOTO PAa3BUTHS, O3TOT TEPEIIOM
IIPOMCXOJIUT B JIyXOBHOU cdepe. HpaBCcTBeHHBIE M MPaBOBbIE HOPMBI MCTOPHYECKH
MOABUXHBI;  JJa)X€  PEJIUTHO3HbIE  JIOTMarbl  BUJOU3MEHSIIOTCS,  BOILIOIIAs
B3aUMOJICHICTBHE YCTOMYMBBIX LEHHOCTEH OOIIecTBa C HOBbIMH. B coBpeMeHHOM
MYJIBTUKYJIBTYPHOM, MYJIBTHPEIUTHO3HOM, pa3/IeIeCHHOM Ha KJacchl (CTparhl)
POCCHUIICKOM aTOMHU3UPOBAHHOM OOIIECTBE YPE3BBIUAMHO TPYAHO MPEOAOIEThH
AHTarOHW3M HOPM IOBEJICHUS, UJIEH, TPAAUIMIA, B3IVIAI0B HA CIIPABEIJIUBOCTD, JOJIT,
94ECTh, IOCTOMHCTBO, IPUUTH K COTJIACHIO 00 OOIeUeIOBEUECKUX IIEHHOCTIX.» [4, C.
107]

Ecnu  mnpusHaBaTh  ONPEACIEHHYHO  POJIb  YKa3aHHBIX dhaxkTopoB
MYJIBTUKYJIBTYpadu3Ma U MYJIbTHUPEIUTHO3HOCTH, TO MOTYT BO3HUKHYTH MBICIH O
HETaTUBHOM BJIMAHUW PEJIMTHMO3HOW COCTABISAIONIEH B CHCTEME COIMAJIbHBIX
peryiasatopoB. OpHako OTKa3 OT TaKOM COCTaBISAMOIICH ObUT OBl  OIIMOKOM.
«PazHormacusi B penurusix, O€3yCIOBHO, CYLIECTBYIOT, HO CUHUTATh HX «MHUHOMI
3aMeJICHHOTO JISUCTBUS», KAK MUHUMYM, He pa3yMHo. HemoOpocoBecTHbBIE MOTUTHKH
MOTYT MCIIOJIb30BaTh T€ WJIM WHBIE KYJIBTYPHO-PEIIUTUO3HBIC pa3audust s
pazkuranusi KOH(PIMKTa B CBOMX KOPBICTHBIX MHTEpecax, HO MPUYMHON KOH(IIUKTA
CTAHET TOTJa HE PEJIUrusl, a MoJUTHKA.» [6, c. 149].

BooO01ie uWrHopupoBaHUE PEIUTHO3HOTO acCMeKTa, OTKa3 OT PEIUTHO3HOMN
OCHOBBI HE TIPEICTABISAECTCS BO3MOXXHBIM CUMTaTh KOHCTPYKTHUBHBIM pEIICHUEM
poOJieM pa3BUTHS COBPEMEHHOTO OOIIeCTBa B KOHTEKCTE MpaBa. Kak crpaBeinBo
ormetisi A. M. VBaHOB, «IOJIOKEHHUE O TOM, UYTO «HUKAKasi PEJIUTHSI HE MOXKET
YCTaHABIMBAThCA B Ka4€CTBE T'OCYIAPCTBEHHON MM 0Os3aTEIBHOM» HE YIpa3aHsaeT
pEIUTHHU, TO3TOMY CPEIu Pa3IUYHBIX PETYISTOPOB OOIIECTBEHHBIX OTHOIICHUIN
PEUTHO3HO-TIPABOBBIC HOPMBI TIO-TIPEKHEMY BBIICIISIOTCS CBOEH 0C000i BAXKHOCTHIO.
B otaenbHbIe MEPHOABI UCTOPUM PA3HBIX CTPaH PEJIMTHO3HOE MPABO CTAHOBUTCS IO

3HAYMMOCTH HapaBHE C FOCYIapCTBEHHBIM ITpaBom» [3, c. 13].
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B KOHTEKCTE M3JIOKEHHOTO BaYKHO OTMETHUTHh MPUHITUITHAIHHBIC HAIIPABICHUS
NepeceueHus, B3aUMOCBSI3M W B3aUMOBIMSHUS CBETCKUX (TOCYIapCTBEHHBIX) H
PEUTHO3HBIX HOPM.

- TIpaBOBasl OHTOJIOTHS COBPEMEHHBIX IMPABOBBIX HHCTUTYTOB COMPSIKEHA C
OHTOJIOTHEH KaHOHUYECKOTO IpaBa;

- BO3MOXKHOCTH TNPHU3HAHUS TOCYJAPCTBEHHBIMH CYICOHBIMH OpraHaMU HOPM
KaHOHMYECKOTO IpaBa W PEIHICHUH IIEPKOBHBIX CYIOB MO IEJIOMY PSIY CyAeOHBIX
MIPEIE/ICHTOB;

- YTBEPKJICHHE aBTOHOMHOCTH W OHTOJIOTHYECKOW JISTUTUMHOCTH IIEPKOBHOTO
HOPMAaTHUBHOTO YHUBEPCYMa;

- CIIO’)KHBIE HOPMAaTHBHBIC MEPECEUCHUS W HAJIOKEHUS HOPM KaHOHUYECKOTO M
rOCyJIapCTBEHHOTO TpaBa B chepe CeMEHHBIX OTHOIICHUM, B OMOMETUIIMHCKOM cdepe,
chepe KyIbTyphl U psAlie IpYrux obacTeid 00IeCTBEHHBIX OTHOIIICHHUIA;

- ONOCPENOBAaHHOE HPABCTBEHHOE  BO3ACHCTBHE  WMIIEpaTHBAMH W3
KaHOHMYECKOTO IpaBa Ha COCTOSHHE COBPEMEHHOTO CBETCKOro IpaBa (MHCTUTYT
MIOMUJIOBAHUS, UHCTUTYT YCIOBHO-A0CPOYHOTO OCBOOOXKACHU) [7, ¢. 134].

3akioueHue

CBeTcKue HOPMBI, TTOTYUYHBIIHE BhIpakeHHe B (hOpMaIbLHOM IpaBe, HAXOIATCS B
TECHOW CBSI3M C HOPMaMH PEIUTHO3HBIMH. B OZHMX ciydasx 3Ta CBS3b MpsMas, B
Ipyrux — ornocpenoBanHas. OpHaKo, COMHCHHMH B HAJIMYUM YKa3aHHOW CBSI3M HE
OCTaBIsET TOT (aKT, UYTO MOPAILHO-HPABCTBEHHBIC HOPMBI, HW3HAYAIBHO
MIPOUCTEKAIONTUE M3 PEIUTHO3HBIX HJICH, OJHO3HAYHO NMPH3HAIOTCS W PEaTUu3yIOTCS
MMEHHO B paMKaX CBETCKOTO IIpaBa, JJa)Ke €CIIM MPSIMO O PEIIUTHO3HOM XapaKTepe TeX
WJTM MHBIX HOPM CBETCKOTO TIpaBa HE TOBOPHUTCSI.

Wnen o HEraTUBHOM BIUSHHM PEIIMTHO3HBIX HOPM Ha COBPEMEHHOE OOIIECTRBO,
BO3MOXXHO, B OT/ICTILHBIX CITy4asiX 1 000CHOBaHHBI. TeM He MEeHee, B 11€JI0M OTPUIIAHHE
POJI PEITMTHH, TTONBITKH €€ HTHOPUPOBAHUS HE MPEACTABISIOTCS KOHCTPYKTHBHBIMH.
3nech TMPUHIMIIMATIBLHO BAXHO coOmIoneHune OanaHca MeEXAy CBETCKUMHU H

PEIUTHNO3HBIMU HOPpMAaMH, a HC OTKAa3 OT IMOCICAHUX.
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BOIIPOCBHI TEOPETHUKO-ITPABOBOI'O OBOCHOBAHMUA
IMPUMEHEHUS IIAPUATA B PEAJIUSIX TIPABOBOM CUCTEMBI
CBETCKOI'O TOCYIAPCTBA

Teiop Maiika I1., Ph.D., MemopuaabHblii yausepcuter Horodayunaienaa,
Cenr-/I:xonc, Kanana, mtptaynfld@outlook.com

AHHOTAIUA

B crarbe 3aTparmBaeTcs BeCbMa HETUIMYHBIA [JJI POCCUMCKOM IIPABOBOM HAYKHU
BOIIPOC TEOPETUKO-TIPABOBOTO OOOCHOBAHHUS MCIOJIB30BAHUS IIapUaTa B YCIOBHSX
CBETCKOW MpaBoBOM cucTeMbl. llpenmoceuikoid s oOpaimieHus K mpodiieme
MOCIyKWIo npuHaThe PenepanbHOro 3akoHa ot 4 aBrycra 2023 roma Ne 407-03 o
MPOBEACHUA HA TEPPUTOPUU OTIEIBHBIX POCCUUCKUX PETHOHOB CHEHHATBHOIO
JKCIIEPUMEHTA 10 BHEAPEHUIO B JJOTOBOPHBIE OTHOLLIECHUS ITPAKTUKH, UCKIIFOYAOLIEH
HAUWUCJIIEHUE  CCYAHOTO  MPOLEHT, B  paMKax JIOTOBOPOB  MHapTHEPCKOTO
(bUHAHCUPOBAHUS, YTO MOXKHO PACUCHHUTh KaK 3alMMCTBOBAHHUE OTIEJbHBIX HACH
HCJIAMCKOTO IPaBa U, B YACTHOCTH, LIApHaTa B paMKax CBETCKOM IMPABOBOW CUCTEMBI.
ABTOpPOM pacCMaTpUBAIOTCS TMPEJACTABJICHUS O IIapuaTe Kak OOLIeCTBEHHOM,
pPEIUTHO3HOM M TIPAaBOBOM SABJIEHUM, HO C TO3ULHN COBPEMEHHOW CBETCKOMU
ropuanueckoit Hayku. OOpaiaercst ocoboe oOpaiaercsi BHUMaHHE Ha HajJudue B
mapuaTeé HMEHHO IOPUIWYECKOW COCTABJIAIOIIEH, HapsAy C pPEIUTHO3HOW U
HPaBCTBEHHO-ITHYECKOU. Jlaércs 0030p HEKOTOPHIX 3alpeToB W OTPaHUYCHUH,
OOyCJIOBJIGHHBIX MIAPUATOM U TPUMEHSIEMBIX B HKOHOMHYECKHUX OTHOIICHUSX,
pETyIUPYEMBIX UCIaMCKUM TpaBOM. C TOYKM 3pEHHUSI BO3MOXXHOCTH HPUMEHEHUS
Iapuara B CBETCKOM IMPABE aBTOPOM BBIJCISIIOTCS HEKOTOpPbIE (POPMBI. BO3MOXKHOTO
B3aMMOJCHUCTBUA CBETCKOTO UM IIAPUATCKOrO TMpaBa. TeopeTHyeckue ueu
WJUTIOCTPUPYIOTCST MPAKTUYECKUMHU MPUMEpPAMH HMCIOJIb30BAHUSI MPaBUJI I1apuaTa B
3aKOHOJIATEILHOM U TIOJ3aKOHHOM PETyJIHpPOBAaHWU, JOTOBOPHOW M CyJIeOHOM

ITPaKTHKE. OcHoBHas naecsda, orcCrauBacMass B paMKaxX CTaTbd, 3aKJII04YacTCA B
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BO3MOKHOCTH NMPUMEHEHUS LIApHATa JIUIIb KAK 3JIEMEHTA, OTYACTH JOMOJIHSIOIIETO
CBETCKOE€ TIPaBO B CiydasX JUCIO3UTUBHOIO PETYJHUPOBAHUA, MPHU YCIOBUU
COXpaHEHHs BEAYIIEH POJIM CBETCKUX HOPM, OTCYTCTBUHU SIBHBIX NMPOTUBOPEUUH, U
MPUMEHEHUN HCKJITIOYUTEIFHO (DOPMATBHBIX TPABUJ, BIUCHIBAIOIIUXCS B CBETCKUC
peACTaBICHUS O IPaBE U OOIIECTBEHHBIX ITPABOOTHOIICHUSX.

KiroueBbie cioBa: unoteka Mypabaxa, ucimam, Konctutymms P®, cBerckas
MpaBoBas CHUCTEMA, PEIMTHMO3HOE MPaBO, PEJIUTUsl, CBETCKOE TOCYAapCTBO, CBETCKOE

paBo, MapuaT

Cratbst moctynuia B pemakuuio 11.07.2025, omoOpeHa mocie pereH3upOBaHUS

05.09.2025, npunsta k myommkaruu 03.11.2025.

Original article

ISSUES OF THEORETICAL AND LEGAL SUBSTANTIATION OF THE
APPLICATION OF SHARIA IN THE REALITIES OF THE LEGAL SYSTEM
OF ASECULAR STATE

Micheal P. Taylor, Ph.D., Memorial University of Newfoundland, St. John's,
Canada

Abstract

The article touches upon the issue of theoretical and legal justification of the use of
Sharia in a secular legal system, which is very atypical for Russian legal science. The
prerequisite for addressing the problem was the adoption of Federal Law No. 407-FZ
of August 4, 2023 on conducting a special experiment on the territory of certain
Russian regions to introduce into contractual relations a practice that excludes the
accrual of loan interest within the framework of partnership financing agreements,
which can be regarded as borrowing certain ideas of Islamic law and, in particular,
Sharia within the framework of a secular legal system. The author examines the
concepts of Sharia as a social, religious and legal phenomenon, but from the
perspective of modern secular jurisprudence. Special attention is paid to the presence
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of a legal component in Sharia, along with a religious and moral-ethical one. An
overview is given of some of the prohibitions and restrictions imposed by Sharia and
applied in economic relations regulated by Islamic law. From the point of view of the
possibility of applying Sharia in secular law, the author identifies some forms. possible
interaction of secular and Sharia law. The theoretical ideas are illustrated by practical
examples of the use of Sharia rules in legislative and subordinate regulation,
contractual and judicial practice. The main idea defended in the framework of the
article is the possibility of applying Sharia only as an element partially complementing
secular law in cases of dispositive regulation, provided that the leading role of secular
norms is preserved, there are no obvious contradictions, and the application of
exclusively formal rules that fit into secular concepts of law and public legal relations.
Keywords: Murabakh mortgage, Islam, Constitution of the Russian Federation,

secular legal system, religious law, religion, secular state, secular law, Sharia

BBenenue

[IpaBoBas cuctema JIro00ro rocy/1apcTBa, HaXOAsCh B MOCTOSIHHOM Pa3BUTUU U
TpanchOPMUPYSICh O] BIUSHUEM CaMbIX Pa3HbIX (PaKTOPOB, aTAITUPYETCS K peausam
KOHKPETHOIO TOCYIapCTBa, B TOM YMUCJIE MOCPEACTBOM 3aMMCTBOBAaHMS TEX WJIM MUHBIX
LIEHHOCTEM, OMbITA, MPOYUX AJIEMEHTOB PETYISITUBHOTO XapakTepa W3 KYJIbTYpPHOM,
PEUTUO3HOM, MHBIX chep OOIIECTBEHHON KU3HHU.

Hanpumep, B COBpEMEHHOM MHUPE HUMEIOT MECTO CJIy4yau 3anuMCTBOBAHHS
CBETCKMMH TMPABOBBIMH CHCTEMAMH HEKOTOPBIX HMHCTPYMEHTOB COLHMAIBHOIO
PETYIMPOBAHUS, UMEIOIINX PETUTHO3HYIO pupoAay. [lo00HbIe cyuan npeacTaBiIsioT
0COOBII HAy4YHBIM UHTEPEC BBUAY CBOEH PEIKOCTH, HECTAHJAPTHOCTHU, U LIEHHBI KaK
ONBIT COBMEIICHUS W3HAYAJIBbHO MNPOTUBOPEYAIIMX JPYyr JPYyry CBETCKUX U
PEIUTUO3HBIX IEHHOCTEW UMEHHO B YCIOBHUSIX CBETCKOM IMPABOBOM CUCTEMBI, IPUUYEM
0€3 NPUHIUMIIMAIIBHOTO UW3MEHEeHUs ee xapakrepa. OIMH U3 TaKuX CJIydaes,
OTPAXKAIOUIMN 3aMMCTBOBAHME HEKOTOPBHIX HJAEH wuciama (lIapuara) B paMKax

IPaKJAHCKO-TIPABOBOTO  PEryJupOBaHMs  MIOTeKH  («umoreka  Mypabaxay),
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paccMaTpuBaEeTCS B HACTOSIIEM CTarbe, C TOYKH 3PEHUS TEOPETUKO-IIPABOBOIO
000CHOBaHHUAI.

OcHOBHas1 4aCTh

[oBopst 0 BoOmpocax NPUMEHEHHs MIApHATAa B PEAIHSAX IMPABOBOM CUCTEMBI
CBETCKOTO TOCYapCTBa, aBTOP CUMTAET MPUHIUIHUAIBLHO BaXXHBIM OOpPaTUTH
MEPBOOYEPEIHOC BHUMAHUE HA KOHCTUTYLIMOHHBIE HOPMBI, KOTOPBIE B IAHHOM CJIy4ae,
0€3yCJI0BHO, TPUHUMAIOTCS 3a OCHOBY. Bo-mepBbix, cT. 1 Konctutymuu PO [1]
npoBo3miamaer Poccuio Kak JAEMOKpPaTHYECKOE TOCYJapCTBO C PECIYOIMKaHCKOM
dbopmoil mpaBieHus; BO-BTOpoH, cT. 14 ompenensier craryc Poccuu Kak CBETCKOTO
rocyaapctsa. Mcxoas U3 3TOro, TEOPETUKO-IIPABOBBIE BOIPOCHI PACCMATPUBAKOTCS B
KOHTEKCTE 3aMMCTBOBAHHS JIMIIIb HEKOTOPBIX JIIEMEHTOB IIapUaTa, HE BCTYNAOIIUX B
Kakue-J1100 MpoTUBOpeuns ¢ 3akperiéHHbIMU B Konctutyiuu PO unesmu.

W 31ech BAXXKHO YTOYHUTH IIOHUMAHUE I1apuara ¢ TOUYKU 3pEHUSI COBPEMEHHOU
IOPUCIIPYACHIINY, MPUYEM CBETCKOM, U KOHEYHO, C OMOPOW Ha TPYIAbl aBTOPOB,
paccMaTpUBAIOLIMX €r0 MCKIOYUTEIIBHO B KOHTEKCTE CBETCKOTO TIOCydapCTBa U
CBETCKOM mnpaBoBou cuctembl. b. A. AHTOHOB — omuH W3 HHUX. B ero craree
MOAYEPKUBACTCS, YTO MIApHaT MPOMIEN JOCTATOYHO JUIATENBHBIA MYTh Pa3BUTHA,
YCJIIOBHO COCTOSIIMN M3 HECKOJBKUX JTaroB TpaHChOpMaIMK U B pe3yjibTrare Ha
CETOJHSIIHUM IEHh OH CTaJl CBOETO pojia CyOCHANapHOM MpaBOBOM KOHIIENIUEH [6, C.
79].

OTyacTu yka3aHHbBIM aBTOp MpaB, OTMEUYAs HAJTUYUE ONPEACIEHHBIX N3MEHECHHI
JTAaHHOM TIpaBOBOM KoHIeNIuu. OJHAKO MBI HE MOXKEM COIVIACUTHCS C CyOCHAMApPHOM
pouibto mapuara. Ckopee ero MOKHO Ha3BaThb BCIIOMOTaT€IbHBIM UHCTPYMEHTOM, IO
KpallHEl Mepe IPUMEHHMTENBHO K IPABOBOM CHUCTEME COBPEMEHHOIO CBETCKOIO
rocyIapcTBa, IMOCKOJIBKY HMEHHO CBETCKM TPEACTABICHHS O MHpe, OOIIecTBe,
rOCyAapCTBE JIEXKaTb B OCHOBE CBETCKOM ITPABOBOM CHUCTEMBI. XOTS €CIU
paccMaTpuBarh MapuaT IPUMEHUTEIBHO K OTACIBHBIM BOIIPOCAM, PETYIUPYEMBIM UM
B COOTBETCTBHUU C HOPMAaMH CBETCKOTO TpaBa, TO BO3MOXKHO, CyOCHIUAPHOCTH TOXKE

UMEET MECTO OBITh.
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Ecnu roBOpuTh UIMEHHO O CYIIIHOCTH paccMaTpuBaeMoro (PeHOMEHa, C y4eToM
PEMTHUO3HOTO acleKTa, TO MOXKHO coracuThes ¢ mpodeccopom I. . MypomiieBbiM B
TOM, 94TO B caMOM OOmeM Bujae Immapuar (apald. — «IpPaBWIBHBIA IyThY») €CTh
BBIPAKAIOIINM BOJIO AJlIaxa KOMIUIEKC NPEANUCAHUN PEIUTHO3HOTO, HPAaBCTBEHHOTO
Y IIPaBOBOT'O XapakTepa, npencraBieHHbIl B Kopane u Cynne [9, c. 83].

To ecTb yKa3aHHOE OIIMCAHME OTPAXACT KOMIUIEKCHOCTh Iapuara Kak
COLMaJIbHOTO peryisTopa. I B ueM-To OH Jlake OJM30K CBETCKOMY IpaBy, €CIU HE
YUUTHIBATh HAIMYHME PETUTHO3HON COCTABIISIONIEH, BO MHOIOM 00YCIOBIMBAIOIIEH €To
cMbICII. 11 KOHEUHO, JaHHBIM ACMEKT HE MOXKET UTHOPUPOBATHCS MPU PACCMOTPEHUU
BOIIPOCA O BO3MOKHOCTHU 3aMMCTBOBAHUS HEKOTOPBIX JJIEMEHTOB LIApUaTa B CBETCKOU
IIPABOBOM CHCTEME.

[IpumeuarenbHO, YTO  OTAEIBHBIE WCCIEAOBAaTENM HE  IMOAYEPKUBAIOT
KOMIUIEKCHBIN XapaKTep mapuara U COUYeTaHUE B €r0 paMKax HapsiAy ¢ peIMTHO3HbIMU
NPEANUCAHUSIMHA TAaKXE TMPEANUCAHUNA IPABOBOIO, 3THYECKOIO M HPABCTBEHHOIO
xapakrepa. Hampumep, [. T. KynneB xapakrepuszyeT mapuarT KaK KOMILIEKC
npennucannii Kopana u Cynnsl [8, ¢. 23], He akEHTUPYS BHUMAHHUE HA UX MIPUPOJIE.
B 51Ol CBS3M I 3HATOKOB MCJIaMa OTCYTCTBHE YKA3aHWM Ha COYETAHHE NPABOBOM,
PETUTUO3HOM, dTUUECKON COCTABIISIIONIMX HE MMEET 0CO00r0 3HAYCHHS, MOCKOJIBKY
apyar BOCIIPUHUMAETCS IOTMAaTUYECKH, KaK HEKasl €IMHas cUCTeMa MpEeANCaHui,
MPEXIE BCEro, PEIUrMO3HOIO, CBSILIEHHOrO XapakTepa. OQHAKO C TOYKH 3pPEHHS
IOpPUIMYECKOrO aHalln3a yKa3aHHbIE KOMIIOHEHTBI 0CO00 Ba)KHbI, TOCKOJIbKY UMEHHO
UX Haluuue NaéT BO3MOXXHOCTh PAacCMaTpUBaTh IlIapuara Kak OOBEKT MPaBOBOTO
3aMMCTBOBAHUS, MPUYEM JIMIIb B OTACIBHBIX ACIEKTaX, COBMECTUMBIX C CBETCKOU
IIPABOBOM CHCTEMOM.

BaxHOl  XapakTEpuUCTHMKOM  IIapuara  SBISETCA  HEU3MEHHOCTb  €r0
npennucanuii. XoTss OHU OTIIMYAIOTCS OMpPene€HHON THOKOCThIO U YHHUBEPCAITBHBIM
xapaktepoMm [8, c. 23]. [JlaHHble OCOOEHHOCTH JAalOT BO3MOXKHOCTB, COXpaHSs
MHOTOBEKOBBIE TPAAUIMHU, AJAIITUPOBATH TE€ WIIK UHBIE UJICH K PEAIUSIM COBPEMEHHOTO

o01IeCcTBa, U €CIM YK UAET peub O CBETCKOM IOCYAapCTBE, TO K PEAIUsM CBETCKOIO
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3aKOHOJATENbCTBA B LEJIOM M K HOpMaM, pEryIUpyOIIUM  OTIEIbHBIC
NPABOOTHOILICHUS, TJA€ IIapuaT MOXKET OBITh C ONpeAeI€HHON YCIOBHOCTHIO
[IPUMEHEH.

Pa3BuBasg MbICHb OO0 YNMOMSIHYTBIX BBIIIE XapaKTEPUCTUKAxX IIapuara, CTOUT
cornacutbest ¢ MHeHueM JI. T. KynueBa B yHHBEpCaJIbHOCTH, JUHAMUYHOCTH U
BCEOXBATHIBAIOIIEM  XapaKTepe  IIapuara Kak  CHCTeMbl  OOIIECTBEHHOTO
perynmupoBanus [8, c. 23]. OgHako, TaKOBOM XapakTep OHa, Oe3yCIOBHO, MMEET B
COOTBETCTBYIOIIMX HUCIAMCKHX TOCYAapCTBAX, a TAKXKE B CPelle BEPYIOUINX I'paKiaH,
MPUACPKUBAIOIINXCS KAHOHOB MCIIaMa.

C TOYKHM Ke 3pEHHUs 3aKOHOJATENsl CBETCKOIO TOCYIapCTBa, KOTOPBIN 00s3aH
OpUEHTHPOBAThCS B TEPBYIO OYEPE/lb HAa CBETCKHME OCHOBBI rOCyJapcTBa W IMpaBa,
[IapuaT He MOXKET PACCMATPUBATHCS KaK BCEOXBATHIBAOIAsl CUCTEMA. 311€Ch 3HAYCHUE
CKOpee MMEIT HOPMBI U M€, B LIEJIOM OTHOCSILIUECA K PETYIMPOBAHUIO OTAEIBHBIX
chep OOIIECTBEHHBIX OTHOUIEHWH, HalpuMep, HKOHOMUKH. JlaHHOE€ MHEHue
0asupyercst Ha TOM, YTO B OCHOBE CBETCKOT'O T'OCY/apCTBa BCE-TaKU JIEKUT UMEHHO
CBETCKOE MpaBo. YUTo ke KacaeTcs PEIMrHO3HbIX HOPM B LIEJIOM, B TOM YHUCJE U
IapUATCKUX, TO OHU 3aUMCTBYIOTCS B ONpPEACIIEHHON CTeNneHH (hparMeHTapHoO, B TEX
IIpesesax, B KOMX He BCTYAIOT B IPOTUBOPEYHE C MOJIOKEHHUSIMH CBETCKOTO ITPaBa.

3nechb, OJHAKO, HEJIb3S MTHOPUPOBATh TOT (DaKT, UTO LIAPHAT, Jaxke Oydydyu
3aMMCTBOBaHHBIM ()parMEHTapHO B paMKaX CBETCKON MPABOBOW CUCTEMBbI, BKIIIOYAET B
ce0st TpU COCTaBIISIIOIIUX, @ UMEHHO:

- PEIUTHO3HYIO IOTMATHUKY;

- 3TUKY;

- HOPMBI IIPAKTUYECKOTO Xapakrepa [8, c. 23].

W B 3TOH CBSI3M OJTHO OT IPYroro HeOTAEANMMO. VIHBIMU ClIOBaMU, €CJIM B paMKax
CBETCKOH MPaBOBOI CHCTEMBI 3aUMCTBYIOTCSI T€ WJIM MHbBIE MPAKTUYECKUE HOPMBI, TO
NPUHIUIINAIBHO BAaXKHO YYHUTBHIBATh WX PEIUTHO3HYI0 OCHOBY M O3THYECKYIO
COCTABIISIOILYI0, KOTOPBIE Ba)XKHBI, Ja)K€ €CIIU COOTBETCTBYIOIINE HOPMbI (hOpMaIbHO

HE 6yl]yT 3aKpPCIJICHBI B UICTOYHUKE CBCTCKOI'O IIpaBa, 3aUMCTBYIOIICM HMACH IIapuara.
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B pemeHnn BONpOCOB, CBA3aHHBIX C NPUMEHEHUEM IIAapUara B peausix
CBETCKOM IPaBOBOM CHUCTEMBI BAKHO MPUICPKUBATHCS MAKCUMaJIbHO BO3MOYKHOU
KOHKPETHOCTH TpU M30paHUM TeX WM WHBIX WUJEH Ui 3auMcTBoBaHuA. [lo sToM
IIPUYHMHE, HAaIpHUMEp, TaKWe XapaKTePUCTUKHU IIapuara, Kak HACaJIbHOCTh €ro Kak
Mozienu (OpUEHTHpA) ISl MyCylIbMaHHMHA, CTEPKHEBOE 3HaYeHHe il uciaama [11, c.
38], ocoboii posii HE UTPAIOT C TOUKU 3PECHUS] MPUMEHEHHs B CBETCKOM IpaBe. Benb
€CJIM TOBOPUTH O IPUMEHEHUHU TE€X WIN MHBIX UJIEH B paMKaX MPAaBOBOM CUCTEMBI, TO
OHH, TaK WJIM WHAYE, JOJDKHBI ObITh (POpMAIIM30BaHbl;, 00Jiee TOTO, PACTIPOCTPAHATHCS
HE TOJBKO Ha MYCYJbMaH, HO M HAa WHBIX JIMI], BHICTYAIOUIMX B KAUE€CTBE CYObEKTOB
COOTBETCTBYIOIMX PABOOTHOLIECHUM.

B To e Bpems QakT npusHaHUS IIapuaTta «HajuiexxamuM nytém» [11, c. 38],
OPUEHTHPOM B XU3HHM MYCYJIbMaHWHA, IPU3HAHUE JTAHHOIO UCTOYHUKA B UCIAMCKOU
cpene Kak 00’KeCTBEHHOIO Hayaja, MOXET CTaTh JOMOJHUTEIbHBIM apryMEHTOM JJIs
MOJIOKUTEIILHOTO PElIEHUs] BOMPOCAa O BHEIPEHUE IIapuaTa B CBETCKYIO IPABOBYIO
CUCTEMY.

Hekotopsle uaeu, conepxaiimecs B mapuare, 0COOCHHO LIEHHBI C TOUKHU 3PEHUS
BO3MO)XHOCTEM MX 3aMMCTBOBaHHUS B COBPEMEHHOM CBETCKOM TIOCYIapCTBE, B TOM
quclie U B cpepe SIKOHOMUYECKUX MPaBOOTHOLIEHUH. VM XapakTepHO Halu4ue psaa
3anpeToB  (OrpaHUYEHMI) Ha HCIOJIb30BAHUE HWHCTPYMEHTOB, CUMTAIOUIUXCS
TPaAULMOHHBIMH JUIS 3a1aJHOW SKOHOMHUKH:

- puba (Ha4KCIeHUE CCYAHOTO MPOLIEHTa, HAIIPUMED, 0 JOTOBOpaM O 3aiiMe);

- rapap (COBEpIICHHE CJIEJOK, B OCHOBE KOTOPBIX JIEKUT PHUCK U
HEOIpEIeIeHHOCTh, B YaCTHOCTH, MpOJaxa ToBapa, Ae-(PakTo OTCYTCTBYIOIIETO Y
MPOJIaBIa);

- wMalicup (COBEpUIEHHE CHIEJIOK, OPUEHTHUPOBAHHBIX Ha yaadyy WIH
cniekynsinuu) [7, c. 35].

To ecTh U3BATHE U3 IKOHOMUYECKHUX OTHOUIEHUH YKa3aHHBIX HHCTPYMEHTOB
JieJlaeT COOTBETCTBYIOLIME OTHOILIEHUS Oojee MpeacKa3yeMbIMH, YTO, KOHEYHO XK€,

HCJIb3A HEC PAaCHCHHBATL ITIOJOXKUTCIBHO C TOYKHM 3PCHUSA MHUHHMH3AIIUU PHCKOB,
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npuuéM Kak (UHAHCOBBIX, TaK M TPABOBBIX, CBS3aHHBIX C MOTEHLUAIHLHOU
BO3MOXXHOCTBIO HEHCIIOJIHEHUSI IPUHATHIX Ha ceds 00s3arenbeTB. C Ipyroil CTOPOHBIL,
OTKa3 OT YKa3aHHbIX HHCTPYMEHTOB BOBCE HE O3HAYAET MOJHOE UCKIIOYEHHE PHCKOB.
Takxke 3TO HE O3HAYaeT MCKIIOYEHUE U TPOUYUX, €CTECTBEHHBIX [JIsI SKOHOMHUKH
ABJICHUM, B TOM YHCJIE NPUHIUIIA BO3ME3IHOCTHM B paMKax OTHOIICHUHN 3aiiMa
JNEHEXKHBIX CpeacTB. To ecTh MNPUMEHEHHWE HOpM IIapuara HE  BIIEYET
NPUHLIUNHAIBHOTO U3MEHEHUS TPUPOJIbI SIKOHOMUYECKUX TPABOOTHOILICHU.

C. H. bu310KOB CyLIECTBYIOIIKE B CIy4ae MPUMEHEHUS HOPM LIapuara 3anpeThbl
B c(hepe IKOHOMUYECKUX OTHOIICHHM XapaKTepu3yeT Kak IIaBHbIE (aKTOpbI, UCXOMS
U3 KOTOPBIX PEIIAETCS BOIPOC O JEHCTBUTEIBHOCTH WM HEIECHCTBUTEIBHOCTU
caenku. Takke yKa3zaHHbIE 3ampeThl ONPENESIOT TPAHUIBI MPUMEHUTEIBHO K
COBEpIICHUIO (UHAHCOBBIX ONEpPALUN, KOTOpPbIE HHU B KOEM CIy4yae Hejb3s
nepectynutb. [Ipy 3TOM B KadyecTBE KIIIOYEBOIO 3alpera yKa3aHHOM aBTOPOM
oTMeyaeTcsi puda (CCyIHbIN MPOLEHT): 0TKa3 OT JAHHOTO MHCTPYMEHTA MPUCYIL BCEM
MCJIaMCKUM OaHKOM U B II€JIOM CHCTEME HCclIaMCcKoro OankuHra [7, c. 35].

C y4€TOM U3JI0KEHHOTO TMOSBISETCS BO3MOKHOCTD C/EJIAaTh BBIBOJ O TOM, YTO.
TaKoOM PEeIUruo3HbI (PEHOMEH, KaK IIapuart, COAECPKUT B ce0e BMOJIHE KOHKPETHBIE
NPUHLUIB 3KOHOMHYECKHUX IPABOOTHOLICHHWH, OTJIMYAIOIUECSd JIOTHYHOCTHIO,
MParMaTUYHOCTbIO, HALEJIEHHOCThI0O HAa MHMHHUMH3ALMIO PHUCKOB M Pa3HOro poja
HEraTHUBHBIX SKOHOMUYECKHUX SBJIICHUW, PUTOAHBIE JUISl 3aMMCTBOBAHMS B YCIOBHSX
CBETCKOM IPAaBOBOM CUCTEMBI COBPEMEHHOIO TOCYIApCTBA.

B pamkax W3J0KEHHOTO BBIIIE HET IeIM O0O0OCHOBaTh Kakue-IU0O0
IIpeMMyIIeCcTBa HIapUaTCKUX MPUHIIMIIOB SKOHOMHUKH U ITpaBa. [ 1aBHas e B JaHHOM
Cllyyae BUIUTCA B OOOCHOBAaHMM BO3MOXKHOCTH 3aUMCTBOBAHHS COOTBETCTBYIOIIMX
MIPUHITUTIOB CBETCKOM MPaBOBOM CHCTEMON COBPEMEHHOTO TOCYIapCTBa, mpuueMm 0e3
yiiepoa Juist ee pa3BUTHS B CBETCKOM pyClie, UTO BaXKHO OCOOEHHO.

W 31ech Henb3s HE YHNOMSHYTH O MOTEHIMAIbHO BO3MOXKHON KOHKYpPEHIIMH

CBETCKUX (FOPUAMYECKHX) M PEIUTHO3HBIX (IIAPUATCKUX) PETYISITOpoB. B Takom
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Cllyyae TMPUOPUTET [OJDKEH OTHaBaThCd HMMEHHO CBETCKMM HHCTPYMEHTaM
pEeryJupoBaHusl, Ha 4TO yKa3bIBaeT, HanpuMmep, npod. JI. P. Crokusiinen [10, c. 18].

B03MOXXHOCTh KOHKYPEHIIUM HOPM IlIapUaTra ¥ HOPM CBETCKOT'O IIpaBa B paMKax
MIPaBOBOM CHUCTEMBI MOXKET OBITh UCKITIOYCHA TIOJTHOCTHIO JINOO CBEJCHA K MUHUMYMY
Onaromaps HaJTUYMIO PA3IMYHBIX BAPUAHTOB UX B3aUMOJCUCTBUE APYT C APYTOM.

Cpenu ¢popm Takoro B3aUMOACUCTBUS BBIICIISIOTCS:

- HETMOCPEICTBEHHOE BKIIIOUEHUE IIAPUATCKUX HOPM M MHCTUTYTOB B CBETCKOE
3aKOHOJATENIbCTRO;

- oOpailleHHe K OTIEIbHBIM TOJIOKEHHUSIM IlIapuara B cliydae MNPUMEHEHUS
JUCIIO3UTUBHBIX HOPM CBETCKOTO IIpaBa, MO3BOJISIONIMX JeJiaTh BbIOOP Ha CBOE
YCMOTPEHHUE B ONpPEACIEHHBIX 3aKOHOM pPaMKax;

- ofmas cchlika Ha ONpeeiIEHHbIE NPUHIUIBI, TPAIULUUA, HMEIOLUE
HMCTOPUYECKHUE KOPHH, K KOTOPBIM OTHOCATCS U UJIEH, coaepakaiuecd B mapuare [ 10, c.
20-25].

JloCTaTo4HO HMHTEPECHBIM SIBISETCS W BapHaHT HE NPUMEHEHHs IIapuara
BOOOIIIE, a 3aMMCTBOBAaHME HOPM MCJIAMCKOTO MpaBa B paMKaX CBETCKON MpaBOBOit
CUCTEMBI, TPUYEM HE B 1IEJIOM, & UMEHHO OTHOCHUTEJIBHO OT/CJIbHBIX AJIEMEHTOB.
Bo3moxHOCTH 1711 3TOr0 OOYCJIOBJICHBI T€M, YTO OTACJIbHBIC MPUHIIUIBI U HOPMBI,
HCIIOIb3yEMBIE B PaMKaX UCJIAMCKOTO ITpaBa, ¢ OJJHON CTOPOHBI, HAMPSIMYIO HE CBA3aHbI
C penuruei, XoTs K PeIMIHO3HbIM U MOTYT ObITh OTHeceHHI [ 10, c. 21]. M3noxenHnoe
OTHOCHUTCS B TOM YHCJIE€ M K TaK Ha3bIBAEMbIM MPUHIIMIIAM HCJIAMCKOTO OAHKHUHTA, B
YaCTHOCTH, K 3alPETy HAUMCICHUSI CCYTHOTO MPOIEHTA, BEAb B MX OCHOBE JIeXkKaT
MMEHHO WJIeW, NpeacTtaBieHHble B mapuare. C Apyroid CTOPOHBI, €CIM B HOpMax
CBETCKOTO IMpaBa HE yKa3bIBaTh HEMOCPEACTBEHHO HA PEJIUTHO3HBIC MTPOUCXOXK]ICHHUE
COOTBETCTBYIOIIMX MPUHIUIIOB, TO OHU MOTYT pPaclIEHUBATHCS U KaK CBETCKUE. B aTOM
ClIydyae HE CTaBUTCS MOJI COMHEHUE CBETCKUM XapakTep MpaBa U B TO K€ BpeMs
COOTBETCTBYIOIIME MPUHITUIIEI MOTYT JIEKJIApUPOBAThCS KaK OTBEYAIOIIME KaHOHAM

HCJIaMa U Iiapuara B 4aCTHOCTH, YTO BAKHO AJIA JIMIT, IIPUACPKHUBAIOIINUXCS HX.
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B 95T0Oll  CBA3M  [IOCTaro4HO  3acCiIyXKMBAIOIIMM  OCOOOr0  BHUMAHMS
IPEJCTABISAECTCA POCCUWCKUN ONBIT NPUMEHEHHs NPHUHIMIIOB IIapuara B HOpPMax
3aKOHOAATEIbCTBA, JOTOBOPHOM U cyieOHOM nmpakTuku. Tak, 4 aBrycta 2023 roga 6601
npuHAT PenepanbHblil 3akoH Ne 417-D3 B paMkax 3KCIIEPUMEHTA, MPOBOAUMOTrO Ha
TEPPUTOPHUU OTAEIIBHBIX PETHOHOB B YACTH PETYINPOBAHUS CACIIOK 110 MAPTHEPCKOMY
(bUHAHCUPOBAHUIO, UCKITIOUAIOIIMX BO3HATPAXK/IEHUE B BUJIEC MPOLICHTHOM CTaBKHU [2].
OTO UMEHHO TOT CIIy4ai, KOIZia HCKIFOYEHO HAuYNCIEHUE IIPOLIEHTOB, UCXOAs U3 HOPM
miapuara, B TO )K€ BpeMs B yKa3aHHOM DenepaJlbHOM 3aKOHE HE YIIOMHUHAETCS HU O
mapuare, H1 o0 HcllaMe, HU O KaKUX-TO WHBIX PEJIMTHO3HBIX HOpMaX, MHCTUTYTax,
npuHunax. B 3Tom cmeiciie OH B MOJMHOW Mepe sBisieTca cBeTckuM. C npyroi
CTOPOHBI, OH OTPaXKaeT B IMOJIHOM Mepe pa3BUBaecMbli B Poccuy MpuHIKAIN UCIAMCKOTO
OaHKMHTra, Oa3upPYIOLIUIICS Ha IIapuare B LIEJIOM U 3alPETe HAUNCICHUs IPOIIEHTOB B
YaCTHOCTH.

[IpuMeuaTenbHO, YTO B paMKaX IPUMEHEHHSI YKa3aHHOTO PeaeparbHOro 3aKOHa
I[TAO «Cbepbank» pazpadboTaio psa IpoLyKTOB, OCHOBAaHHBIX Ha MPUHLIMIIAX IIapUaTa
1 ucnamckoro OankuHra. Cpenu Takux MNPOAYKTOB 0co0o0 Bwiaensercs «lMmoreka
Mypabaxa» [5], cyTh KOTOpPOW BBbIpa)KaeTcsa B TOM, YTO C OJHON CTOpPOHBI, Ha
UCIIOJIb3yeMbIe CpeACTBa OaHK HE HAUUCISIETCSl MPOLIEHTHI; C JIPYrOd CTOPOHBI,
COXpaHSAETCS MPHUHIMI BO3ME3NHOCTH CHEIKH, CBOWCTBEHHBIM KPEIUTHBIM
OTHOULIEHUSM, IIOCKOJIBKY 3alMOJATe]b BMECTO IPOLEHTOB IIOJYy4YaeT BBITOLY B
pe3yabTaTe HalleHKU Ha IPUOOpeTaeMblid Ha 3aéMHbBIE CPEICTBA OOBEKT.

Crnenyer cka3aTb U O TakOM (PEHOMEHE, KaK MPOAYKLUHUS U YCIyTH Xajsiib, Ha
KoTopble Aaxke ObuT pazpadortan u npuHat [OCT P 70405-2022. [laHHbIN TOKyMEHT
COIIEPKUT pa3len «TEOJOTUYECKHE TEPMHUHBI W ONPENEICHUS», TI€ PacKpbIBas
MOHSTHE «My0ax» KakK JIOMyCTHUMOE JIeSTHUE, HEe 3allpelIeHHOe mapuarom [3].

Hano oTMeTuTh 1 Hanu4ue cily4aeB yIIOMUHAHHS O IIapHaTe U OCHOBAaHHOM Ha
HEM MCIIAaMCKOM OaHKMHIE€ B POCCHMCKON CyqeOHOW MpaKTHKE MPU PACCMOTPEHUU
IPpaXJaHCKUX M apOUTpaKHbIX JeJ, KOrna, HalpuMmep, CTOpOHAa CChUIAETCS Ha

OTpPENEeNIEHHBIA  JIOTOBOPOM  3alpeT HAYUCICHUS] TPOIEHTOB, OOYCIOBICHHBIN
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3aKOHAMHU Iapuara (IoroBop mypabaxa) [4]. B momoOHBIX ciydasx, HECMOTPS Ha
YIOMHHAaHHE MCIAMCKUX IIPABOBBIX ITOHATUM, HOCALIMX WMMEHHO PEJIIMTHUO3HBIN
XapaKkTep, CyThb CBOIWUTCS K MPUMEHEHHIO KOHKPETHBIX IOPUINYECKHX HOPM,
HalIEAINX OTPAXKEHUE B CBETCKOM 3aKOHOMATEIBCTBE DTO O3HAYAET, UTO KAKHE-IH00
(parMeHTapHbIe CIyyau BHEPEHUS B IPABOBYIO CUCTEMY U IIPUMEHEHUS B €€ PaMKax
MPUHIUIIOB U MPAaBUJI, IIYCTh U UMEIOLINX PEIUTHO3HBIX KOPHHU, HE CKa3bIBAKOTCS HA
CBETCKOM XapakTepe IIPaBOBOM CHUCTEMBI M CBETCKOM XapaKTepe KOHKPETHBIX
0OIIECTBEHHBIX MPABOOTHOLLIEHUH, B TOM YUCJIE U SKOHOMUYECKHUX MMPABOOTHOIICHUIA.

3akioueHue

[IpoBen€HHBIN aHAIN3 TOKA3aJI, YTO IPUMEHEHHUE IApHaTa B peaausiX NpaBoOBOM
CUCTEMBI CBETCKOI'O TOCyJapcTBa MOMKET OBITh JOIMYCTUMBIM IPHU ONpPENeIEHHBIX
yCIOBUSIX: (hparMEHTAapHOCTh 3aUMCTBOBAHUS MPUHLUIIOB, IPABIJI, HOPM IIapuara B
pamMKax CBETCKOM CHCTEMbI; OTCYTCTBHUE KAKUX-THOO TPOTUBOPEUMM MEXITY
CBETCKUMHU U IIAPUATCKUMH HOPMaMU M TPUMEHUTENBHO K PEryIHMPOBAHUIO
KOHKPETHBIX IIPABOOTHOILIECHN; COXPAaHEHUE IPUOPUTETHON CHIIBI CBETCKOTO IIPaBa.

[IpumeHeHne mapuara B YCIOBHSX CBETCKOM NPABOBOM CHUCTEMBI JOJKHO
OCHOBBIBATbCSI Ha MCTOYHMKAX CBETCKOTO TIpaBa, OOeCrnedynBaTb MAaKCUMAaIbHO
BO3MOYKHOE aOCTparupoBaHHE OT PENIaMEHTAllMU CBETCKUM IPaBOM PEUTHO3HBIX
HIOAHCOB M COCPEIOTOYECHHE Ha KOHKPETHBIX (POpMalbHBIX MpaBUjIax, KOTOPHIE
BIIUCHIBAIOTCSI B  CBETCKME TMPEACTaBICHMs] O TMpaBe M  OOIIECTBEHHBIX

IMPaBOOTHOIICHUAX.
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AHHOTAIUA

[{ensaMu CTaTbH SBISAIOTCSA YTOYHEHUE CYLIHOCTU U MIEPEOCMBICICHHE TPABOBOM POJIH
3aKOHOJIATEIBHBIX MPOOETOB. ABTOPOM PACKPBIBAETCS CYUIHOCTh MEXaHU3Ma
MPaBOBOTO pEryJupoBaHus Kak cdepbl, B TMpeaeiaax KOoTOpOMl CYIIECTBYIOT
3aKOHOJIaTeIbHBIE TIPOOEIBI; OTMeUYaeTcss PuiIocodCKO-MPaBOBOM acleKT MpoOesoB,
WX OOBEKTHUBHO-CYOBEKTHUBHBIM XapakTep M OTCYTCTBUEM B MPABOBOM MAacCCHBE
dbopMallbHOTO TIpaBWJIa KakK KOHKPETHOe mposBieHue mpodena. [logyepkuBaercs
npeo0IafaronIuii B POCCUIICKON MPaBOBOM Hayke Cyry0O HEraTHBHBIM KOHTEKCT
OIICHKM 3aKOHOJATEIBHOTO TIpo0esia, B paMKax KOTOPOro JaHHOE SBJICHUE
XapakTepu3yeTrcs, B TOM 4YHWCJIE, Kak OMmUOKa 3aKOHOJATeNs WM Kak
3aKOHOTBOpUYECKasi opmMa HaApYIICHHUS] KOHCTUTYLIMOHHBIX IIPaB U CBOOO/ UeJIOBEKa U
rpaXkJjaHWHa, C YeM aBTOP CTAaThbH KAaTErOPUUYECKH HE cOryiaceH. Jlemaercs akieHT Ha
BO3MOKHOCTH PAaCCMOTPEHUS 3aKOHOIATEIHLHOTO Mpo0esia B TO3UTUBHOM KITIOUE, KaK
KBaTU(DUIIMPOBAHHOTO MOJIYaHUs, TO €CTh IIEJICHANPABICHHOTO OTKa3a OT
pEeryJIMpOBaHMs, YTO aBTOP pPACLECHHMBAET KAaK NPEAOCTABICHUE MAaKCUMAaJbHO
ITUPOKON CBOOO/IBI, HECYIIIEH MOBBIIICHHBIE PUCKH, HO B HEKOTOPBIX CIydasix, OoJiee
BKHOM JIJIs1 pa3BUTHS ONIPECIICHHBIX cep xKu3HU ol1iecTBa. DopMynupyst BHIBOIHI,
aBTOP yKa3bIBa€T Ha OTCYTCTBHME OCHOBAHWU JJIsl YTBEPKIAEHUS O TOM, SIBIISIECTCS JIU
3aKOHOJATEIbHBIN MPOOENT OJTHO3HAYHO HETaTUBHBIM WJIM OJIHO3HAYHO MO3UTUBHBIM
SBJICHHEM, a TaK)XE BBICKA3bIBACT MHEHHE HEOAHO3HAYHOCTH d(ddekTa mpodena s

Pa3HBIX CYOBEKTOB TPABOOTHOIICHHIA.
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Abstract

The purpose of the article is to clarify the essence and rethink the legal role of
legislative gaps. The author reveals the essence of the mechanism of legal regulation
as a sphere within which there are legislative gaps; the philosophical and legal aspect
of the gaps, their objective and subjective nature and the absence of a formal rule in
the legal array as a specific manifestation of the gap are noted. The author emphasizes
the prevailing negative context in Russian legal science for assessing the legislative
gap, in which this phenomenon is characterized, among other things, as a mistake by a
legislator or as a law-making form of violation of constitutional human and civil rights
and freedoms, which the author strongly disagrees with. Emphasis is placed on the
possibility of considering the legislative gap in a positive way, as qualified silence, that
is, purposeful rejection of regulation, which the author regards as providing the widest
possible freedom, carrying increased risks, but in some cases, more important for the
development of certain areas of society. In formulating the conclusions, the author

points out that there are no grounds for asserting whether the legislative gap is an
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unambiguously negative or unambiguously positive phenomenon, and also expresses
the opinion that the gap effect is ambiguous for different subjects of legal relations.
Keywords: defect of legal regulation, dispositive regulation, legislative gap,

mechanism of legal regulation, legal uncertainty, legal regulation, legal gap

BBenenue

Cy1iecTByIOIKUE B 3aKOHOAATEIIBHOM PETYJIMPOBAHUH MPOOEIBI TPAIUIIMOHHO
MIPUHSTO PACCMaTPHUBATh B CYyTy0O HETaTUBHOM KJIFOUE, KaK HEKHE Ne(EKTHI TPaBOBOM
CHUCTEMBI U TIPABOBOTO PETYIUPOBAHUS, K YCTPAHCHUIO KOTOPBIX CJIEAYET HEYKJIOHHO
cTpeMUTHCS. [103UTUBHBIN K€ aCIeKT 3aKOHOJAaTeIbHBIX MPOOEIIOB, KaK IPaBUJIO, HE
3aTparvBaeTCs B HAyYHOM JUCKYpCE, YTO HE BIIOJIHE CIIPABEIJIMBO, €CJIM Y4YECTh TE€
BO3MOYKHOCTH, KOTOpPBbIE BO3HHUKAIOT y CYOBEKTOB IIPABOOTHOIICHHH B CBS3H C
OTCYTCTBUEM HOPMATHUBHOTO PEryJUpPOBAHUSA OMNpPEACICHHBIX acnekToB. [loaTomy
OJTHOM M3 IEJIC HACTOSIIEH CTAaThU SIBIIIETCS BOCCTAHOBIICHUE 3TOM CIIPABEIJIMBOCTH
M TIEPEeOCMBICIICHUE IMPABOBOM POJM 3aKOHOJATEIBHBIX MpoOenoB. Jpyroit Iemsio
CTaThU BBICTYNAET YTOYHEHUE CYIIHOCTH MpoOesia, yeMy HE YACIWI BHUMAHHE
POCCUICKHI 3aKOHOJATEb, HECMOTPSL HAa YNOTPEOJIEHUE ITOr0 TEPMHUHA BO MHOTHX
o(HUIIHABHBIX JOKYMEHTAX.

OcHoBHas1 YacTh

MexaHu3M TIpaBOBOTO pETyJIMpOBaHMs Kak cdepa, B Mpeaenax KOTOpoi
CYILIECTBYIOT 3aKOHOJATENbHBIE MPOOETbl, HEOOXOAMMO PACCMOTPETh B IEPBYIO
ouepenb. B HaydHOU nUTEpaType BCTPEUAIOTCSl pa3HbIE OMPENEICHUS STOTO MOHSITHS.
OnHO U3 HUX, MOJIB3YIOIIEECs JOCTATOUHOM MOMYISPHOCTBIO, J1aJl COBETCKUN FOPUCT
C. C. AnekceeB, NPEeNIOKUBIIUN ONPEACHATh ITAHHBIA MEXaHM3M KaK «B3ATYIO B
€AMHCTBE BCIO COBOKYIHOCTh IOPUIUYECKUX CPEICTB, IMPU MOMOIIU KOTOPBIX
oOecrieuynBaeTcs MPaBOBOE BO3JCUCTBUE HA OOIIECTBEHHBIE OTHOIIEHUs» [1, c. 30].
Takol B3IIL[ HA YKA3aHHBIM MEXAHWU3M JNAET BO3MOXKHOCTb MHPUYHUCIATH K HEMY
MHOXECTBO Pa3HOOOpA3HBIX 3JEMEHTOB, NPSAMO WM KOCBEHHO IPUYACTHBIX K

IOpUIMYECKOM perflaMEeHTallud OOIIECTBEHHBIX OTHOIIeHW. Mcxoas W3 Takoro
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MOJIX0Ma M MHOTHE TPOOJIEMBI CTAaHOBUTCS BO3MOXKHO paccMaTpWBaTh MMEHHO B
IOPUANYECKOM KOHTEKCTE, KaK YaCTh COOTBETCTBYIOIIETO MEXaHU3MA.

[To muenuto F0. 3. UGparmmoBoi, BKJIaIbIBAEMbIN B TIOHUMAHUE MEXaHH3Ma
MIPABOBOTO PETYJIUPOBAHUS CMBICI HE BBI3BIBAET CEPHE3HBIX JIUCKYCCUU B
COBpEMEHHOW ropuandeckol Hayke [3, c¢. 18-19], ¢ yem ecTb Bce OCHOBaHUSA
cornacuThea. M aBrop HacTosed CTaTbd HMCXOAUT HMMEHHO W3 3TOTO BUJCHUS
MeXaHH3Ma MPABOBOIO PETyIUPOBAHHUS.

OTtcioma crnemyeT BBIBOJI, UTO TpoOen 3aKoHOAATeNbHOM (TIPaBOBOM)
pEryJIupoBaHUM €CTb W HEOTHEMJIEMBI KOMIIOHEHT MEXaHHW3Ma IPaBOBOIO
perynupoBaHusi. Ero ecTeCTBEHHBIN XapakTep, Kak MoJjiaraeT aBTop, 00yCIOBIUBAETCS
(hakTHYECKOM HEBO3MOXKHOCTHIO B p€aIbHOM MUPE YPETyJIUPOBAThH BO BCEBO3ZMOMXKHBIX
HIOAHCaX BCE MHOroo0Opa3ue CYIIECTBYIOIIUX U TOTEHIIMAIBHO BO3MOXKHBIX
OOIIIECTBEHHBIX OTHOIIEHUNA Ha JaHHbIH MOMeEHT. [losTomy mpobiema mnpoGernoB
MOXKET paccMaTpuBaThCsl W Kak OJHA U3 (PyHIaMEHTAJbHBIX MPOOJIeM, MO KpailHel
Mepe C TO3ULIUKA COBPEMEHHOW IOPUJIWYECKOW HAyKMH M  COBPEMEHHOIO
3aKOHOJIaTENbCTBA, HE3ABUCUMO OT TOT'0, TPABO KAKOTO TOCYAapCTBA MOAPA3yMEBAETCS.

HecmoTpst Ha  eCTECTBEHHOCTh W (PyHIaMEHTAJIbHOCTb  KaTErOpUHU
«3aKOHOAATENbHBIN Mpo0Oem», Kak B Hayke, TaK M B JCHCTBYIOIIEM POCCHICKOM
3aKOHOJIaTENbCTBE MOKA HE C(POPMUPOBAIOCH €AUHOOOPA3HOTO MOHUMAaHUS JaHHOTO
¢enomena. bonee Toro, W OOIIEIPUHATOTO TOAXOAAa K  YMNOTPEOJICHUIO
COOTBETCTBYIOIIEH TEPMHUHOJIOTUU TOXKE HET, a MOTOMY MapauieibHO C MOHSITHEM
«3aKOHOJIaTeNIbHBIN MPOOET» MOTYT UCIIOJIB30BaTHCS U TAKUE MOHATHS, KaK «IIPaBOBOM
npoOen», «mpodesn B TMPABOBOM PETYIUPOBAHHUMY», «IPOOET B HOPMATHBHOM
PEryIIUPOBaHUMNY, «IIPOOENT B HOPMATUBHO-IIPABOBOM peryaupoBanum» u T.4. Ho eciu
abCTparupoBaTbcs OT HIDAHCOB TOHUMAHUS TEPMUHOB «3aKOHOIATEIHCTBOY, KIIPABOY,
«HOPMAaTUBHO-TIPABOBOE PEryIUPOBAHUE» U T.I., TO BCE NMEPEUHCICHHbIC BapHAHTHI
(hOpPMYITUPOBOK TMOHSTHSI «IIPOOET» MOXKHO PAaCCMaTPUBaTh KaK XapaKTEPU3YIOIIHUE
OMHYy OOIyl0 ¥ JOBOJBHO OOmUpHYI0 mpobremy wumn chepy. To ectb

MPUHLHNHUAIBHBIX Pa3JIMYMi, HAPUMEDP, MEKIY 3aKOHOAATEIIbHBIM M IPABOBBIM
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mpoOeamMu, aBTOp HE yCMaTPUBaET, TOCKOJIBKY MPU YIIOMUHAHUU TTpo0esia B Ka4eCTBE
cepsl ero MPOoSBICHUS MOAPA3yMEBAETCI MEXaHU3M IIPABOBOTO PETyIUPOBAHUS.

Ecmu cdepy mposiBiieHHs 3aKOHOAATEIBHBIX MPOOETIOB paccMaTpuBaTh Oojiee
MIPEIMETHO, CTAaHOBHUTCSI OYEBHIHO CYIIECTBOBAaHHE MPOOETIOB MMEHHO B paMKax
MO3UTUBHOTO I[paBa, B KOHKPETHBIX 3aKOHOJATENbHBIX aKTaX, Ha 4YTO yKa3blBaeT
1O. O. UbGparumoBa, xapakTepu3yromias MpoOesl KaKk OTCYTCTBHE 3aKOHOMATEIHHOM
HOPMBI, TOJUIeKAIEH TPUMEHEHUI0, TMOO0 KaK HAJIMYUE HEONPEIEICHHOCTH B HOPME,
PE3YJIBTaTOM YEro CTAHOBUTCS CHM)KEHHE KauecTBa 3akoHa [3, c¢. 10]. Takoe BuneHue
npobesia OTpakaeT €ro HeraruBHBIM acnekT. M eciaum pyKOBOJACTBOBATHCS 3TUM
B3IISIZIOM, TO HEBO3MOXKHO YCMOTPETh KaKHX-JTHOO MOJ0KUTEIBHBIX KAYECTB, KOTOPHIE
MOTYT UMETh MECTO MpHU HaNW4uU mpodena. Takol moaxoa, CONpsKEHHBIN € Cyry0o
HETaTUBHOM OLIEHKOM mpo0Oena, B 1LEJIOM MPUCYIT OOJIBIIMHCTBY POCCHUUCKUX
HCCIIEI0BATENIEH.

XapakTepu3syoliyue npaBoBoi mpooden kak GuiocodcKo-MpaBoOBYIO0 KaTerOpUIO
A. B. Ckopo6oraroB u A. B. KpacHoB, Ha3bIBatOT 3TO 00BEKTHBHO-CYObEKTUBHBIM
SIBJICHUEM, CYILIECTBOBAHNE KOTOPOTO 00YCIIOBJIEHO OTCYTCTBUEM B IIPABOBOM MAaCCUBE
(hopMasbHOTO MpaBuiia, PErYIUPYIOLIETO OMPEAEIEHHOE O0IIECTBEHHOE OTHOIIECHUE,
KOTOPOE MOJIJIEKUT MPABOBOM pernaMenTtanuu [7, c. 79].

B 3TOM onpenienieHuu pacKphIBatOTCs HIOAHCHI Tpo0esa 6osee mocie10BaTesIbHO
Y CTOUT BBICOKO OIICHUTH BBIJIETICHIE 00BEKTUBHO-CYOBEKTUBHOTO XapaKTepa TaHHOTO
SBJICHUSI, TIOTOMY KaK C OJHOH CTOPOHBI OH OOYCJIOBIMBAETCS CYyOBEKTHUBHBIM
B3IVISIJIOM U 3aKOHO/ATENIs, KOTOPBIM HE CUUTAET HEOOXOAUMBIM PErJIaMEHTUPOBATH TOT
WJIA UHOM acCIIeKT NMPABOOTHOLICHUM, U IPABOIPUMEHUTENSA, KOTOPbIA YCMaTpUBaeT
HEJOCTaTOYHOCTh HOPM (CYOBEKTHBHBIM AacIeKT), a C JPyroil CTOPOHBI, MpoOen
CYILIECTBYET B paMKaxX KOHKPETHOTO 3aKOHOJATENIbCTBA, KOTOPOE B OMpPEACIIEHHOU
CTEMEHH MAaTepUaIM30BaHO, U OTCYTCTBUE B HEM ONPEACIEHHON COCTaBIISIONICH
SIBJISIETCS OYEBUJIHBIM, OOBEKTUBHBIM, KaK IMPaBUJIO, HE BBI3BIBAIOIIMM COMHEHUS

(OOBEKTUBHBIN aCTEKT).
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Tyt ymecTHO npuBecTH npumepsl. Jl0 HEKOTOPOro BPEMEHH B POCCUMCKOM
3aKOHOJIaTEILCTBE OTCYTCTBOBAJIM HOPMBI, KOTOpPbIE Obl perIaMEHTUPOBAIH. 000POT
KPUIITOBAIIOT. B OTCYTCTBHM COOTBETCTBYIOIIMX HOPM HEJb3sl ObUIO YCOMHUTHCA. B
ATOM MPOSBISATIACH OOBEKTUBHOCTH IMpoOena. CyObeKTHBHAs K€ COCTABIIAIOIIAs
COCTOsIJIa B TOM, YTO 3aKOHOJaTellb, OPUEHTUPYSICh Ha COOCTBEHHbIE CYOBEKTUBHbBIC
B3[JISAIBI, IO HEKOTOPBIX IMOP UTHOPHPOBAT HEOOXOUMOCTh PETYIUPOBAHUS BOIIPOCOB
oOpalieHus: KpUInTOBAIIOT.

I[85 Ha pUBENEHHOE BBHILIE ONPENEICHUE, MOKHO 3a1aThCsl BOIPOCOM: YTO
K€ TOMIJIC)KUT NPAaBOBOU perntameHTanuu? M Ha 3TOT BOpoC BPsiJT JIU MOKHO OTBETUTH
ofaHo3Ha4HO. [103TOMY 3aKOHOATENBHBIN IPOOET TPYAHO TPAKTOBATH C ONPEAEICHHON
TOYHOCTHIO. M B Opranax 3akOHOAATEbHOM BJIACTH, U B FOPUINYECKON HAYKE HE MOXKET
OBITH €IMHOTO B3MJIsIIa HAa TO, YTO TMOJUICKUT MPABOBOM pEeriaMeHTalIlly, a 4To HeT. B
ATOM TOXKE MPOSIBISIETCSI HEKOTOpasi CyObEKTUBHOCTh KAaTETOPUU «3aKOHO/IATENIbHBIM
po0em».

M. A. Kocrenko, onuceiBasg npobiemaruky npoOena, paclieHUBAeT €ro Kak
MPaBOTBOPUECKYIO0 OUOKY [4, ¢. 118]. AHanu3upys Takoll B3IVISA, MOXKHO C HUM
COMIACUTHCS JIMIb OTYACTH. Be3yCNOBHO, OTAEIBHBIX CIydasx MpoOera MOXKET ObITh
oTpesiesieH MMEHHO Kak OlIMOKa 3aKOHOTBOPIIEB, HO HE BO BCEX.

Hanpumep, ecin opraH 3aKkOHONATENbHOW BJIACTH MPUHUMAET KakoM-110o
3aKOH, NMPU3BaHHBIA YypETyIHpOBaTh OINpeneiaEHHYI0 cdepy MpaBOOTHOLIECHUH, U B
OTOM 3aKOHE OTCYTCTBYIOT HOPMBI, PETYIHPYIOIIAE BCEM OYEBHUJIHBIA CETMEHT
peabHBbIX OTHOIIEHUH (IIPU OTCYTCTBUU PETYIUPOBAHUS TAKOTO CETMEHTA U B paMKax
JPYTUX UCTOYHUKOB 3aKOHO/IATEIHCTBA), TO HET COMHEHUM U B HATMYUU OnOKU. Tak,
OTCYTCTBHE B YTOJIOBHOM 3aKOHOJATEIBCTBE (HE3ABUCUMO OT TOTO, 3aKOHOJIATEIbCTBO
KaKoro Trocy/apcTBa MOApPa3yMeBaeTcsl) OTCYTCTBYeT HOpMa 00 OTBETCTBEHHOCTH 3a
COBEpIIIEHHE YOUIICTBA, TO MOXKHO CO BCEHl YBEpEHHOCTHIO 3asBUTh O HAJTMUUU ITpoderna
MMEHHO Kak OIMOKM 3akoHonarens. KoHeyHO, B MpakTUKE 3aKOHOAATEIHHOTO

PETYIIMPOBAaHUA BPAA JIA MOKHO IMPCACTABUTH TaAKYIO CUTYyallUto, OJHAKO YKaBaHHBIﬁ
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npuMep, MyCTh M THUNOTETUYECKHM, HamOojee HaArISAHO OTpakaeT BO3MOXKHOCTH
paccMoTpeHue Mpoodesia Kak ONMIMOKH, HO JIMIIh B OT/ACJIBHBIX CUTYaITUsIX.

B TO ke Bpems BO MHOTHX CIydasx HaJIMYue 3aKOHOAATEIHLHOTO Mpoderna He
MOXKET paccMaTpUBaThCs Kak ommOKka 3akoHonarens. Hanpumep, B Poccuu, kak u Bo
MHOTHX JIPyTMX CTpaHax, 10 HEKOTOPBIX IOpP OTCYTCTBOBAJIW HOPMbI, MPU3BAHHbBIC
YPErylIMpoBaTh BOMPOCHl OOpalieHUsT KPUNTOBATIOT. MOXKHO JHM CUHMTaThb 3TO
omubOKon? Bpsia v, MOCKONBKY omnpeneinéHHas padoTa B HampaBICHUU CO3JaHUS
PETYIUPYIOMIMX HOPM BEJIach, 3aKOHOJATENbh MPEANPUHUMANl MEPbI, HAIICJICHHbIC Ha
yCTpaHEHHE TaKoro MpaBoBoro npoodena. [loaToMy B ykazaHHOM ciydae, HECMOTPS Ha
HaJlnuue mpoodena, Bps JIU YMECTHO ObUIO TOBOPHUTH O OIIMOKE 3aKOHOJATENSA: cam
mpoOesl, KaKk MPEACTaBIsSETCs, CYHIECTBOBAI B CHIIy OOBEKTHUBHBIX OOCTOSITEIIHCTB
(KpUIITOBAIIIOTHI OBUIM COBEPILICHHO HOBBIM SIBJICHUEM JIJIS1 HE TOJILKO POCCUUCKOM, HO
U JUISI MUPOBOW DKOHOMMKH, TTOITOMY HE MOTJIM OBITh YPETYIUPOBAHBI MAaKCUMAJILHO
OTIEpPaTUBHO, a pa3paboTKa MPABOBOM OCHOBBI X OOpAIllEHHs 3aHMMAaja JOCTaTOYHO
JUTUTEIIBHOE BpeMsl).

d. K. YeneHko NOAXOAUT K OIEHKU IIPaBOBBIX MpoOesoB emie Oosee
paauKaIbHO, Ha3bIBasi UX 3aKOHOTBOPUYECKOU (hOpMOIi HApyIIEHUS] KOHCTUTYIIMOHHBIX
IpaB ¥ cBOOO/I YeIOBEKa M IpakianuHa [ 8, ¢. 15]. Takyro olieHKy TpyIHO MOICPKaTh,
[0 KpallHEed Mepe C Y4YETOM M3JIOKEHHOro BbIme. CKopee, HapyLICHHEM MOXHO
MPU3HATH OTAEIbHBIC CIy4Yau, UMEIOIIME MECTO B ITPABONPUMEHUTEIHLHON MPAKTHUKE,
KOTJ[a OMNpeAeiaEHHBIE HOPMBI TPAKTYIOTCS YPE3MEPHO Y3KO (OrpaHUYMTENHHO) WIIH,
HalpOTUB, IIUPOKO, B PpE3yJAbTaTe€ YEero HCKAXaeTCsd TMOJJUHHBIA  CMBICT,
BKJIAJIbIBABIIMICS 3aKOHOJIATEJIEM B KOHKPETHBIE HOPMBI, B TOM YHUCJIE PETYIUPYIOIINE
KOHCTUTYIIMOHHBIE TIpaBa, 00s3aHHOCTU, OTBETCTBEHHOCTh IPaXIaH.

He maér ocHoBaHM# 1Is1 OJHO3HAYHOMN OICHKH 3aKOHOJATEILHBIX MPOOCIOB U
CYIIECTBOBAHME TAaKOW TMPABOBOM  KaTEropwu, Kak «KBAJTH(PUIIMPOBAHHOE
Moganue [3, c. 17], koraa 3akoHoaTe b HAMEPEHHO U30eraeT U3IUIITHE AeTaIbHOTO

PETYIIMPOBAHUA TCX UIIN MHBIX O6H_ICCTBCHHBIX OTHOIIICHUM.
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B ompenenéHHpIX ciiy4asx KBamu(UIIMPOBAHHOE MOJIYAHUE MOXET OBITh
Ype3BbIYAIHO [EHHO JIJIsl Pa3BUTHS 0OIIECTBEHHBIX OTHOLICHUH U 11eJbIX cep mpaBa,
AKOHOMUKHU U Tip. Tak, Ha MEPBBIX dTanax pa3BuTusa ceTh «MHTepHET» MPaKTUYECKU
MOJHOCTBIO OTCYTCTBOBAJIA PENNIAMEHTAIMS BO3HUKAIOIINX B CBSI3U C €r0 Pa3BUTHUEM
OOIIIECTBEHHBIX OTHOIIICHHM, KOTOpasi yCIOBUAX OTCYTCTBUSI PEryIHpPOBaHUs BeCbMa
JTUHAMUYHO pa3BuBaiuCh. [logoOHas cuTyaiusi mMesa MECTO M Ha MEPBBIX dTamax
pa3BUTHS MHTEpHET-OaHKWHra. Bce 95T0 MOMYYWsinoO JOKHYIO — IMIPaBOBYIO
peraMEeHTAIMIO JIWITh B TIOCJEIHUE TOAbI, KOTJA yKa3aHHbIC CQEephl TOCTUTIIH
HEKOTOPOT'0 BEChbMa BHICOKOTO YPOBHS Pa3BUTHSI.

Henb3s npeamnonokuTh, KakuM ObUT Obl YPOBEHb PA3BUTHSI TaK HAa3bIBAEMBIX
COIIMAJILHBIX CETEe U MHTEPHET OaHKUHTA, €CJIU OBl YK€ B TIEPBbIE TO/IbI UX MOSBICHUS
MMEJI0 MECTO MPEEIbHO JIETAIbHOE PETYIMPOBAHUE JACATEIHHOCTH Pa3padOTUUKOB U
MoJIb30BarTeNel, Belb JII000e PEeryJupoBaHKe MPE/IoiaracT He TOJBKO OMpEeICHHE
npaB, 00s13aHHOCTEN, HO U OTBETCTBEHHOCTH, a 3TO KpailHE OCTIOXKHSIET AEATEIbHOCTD
B TeX cdepax, KOTOphIE elé He JOCTUIIIU ONPEACIEHHOTO BRICOKOTO YPOBHSI Pa3BUTHSL.

Takum 00pa3oMm, 3aKOHONATENbHBIA TPOOET MOXKET OBITh PACCMOTPEH U B
MO3UTUBHOM KJTIOY€E, KaK KBaTU(DUIIMPOBAHHOE MOTYaHUE, TO €CTh IeJICHANIPaBICHHbBIN
OTKa3 OT peryaupoBaHusi (MTHOPUPOBAHHME 3aKOHOAATEIbHOTO Tmpobena). Takum
CIOCOOOM TOCYIapCTBO, HMEIOIIEEe BO3MOXXHOCTh YPETrYJIMpPOBATh T€ WM HHBIC
OTHOILICHHS], TEM HE MEHEE, BO3JIEPKUBATHCS OT 3TOTO, MPEAOCTABIIASI MAKCUMAIbHO
IIUPOKYI0 CBOOOY, peanu3ys METOH IUCIO3UTHUBHOCTU. Be3ycCloBHO, MpeneiabHO
IMPOKasi CB000/1a HECET U TTOBBIIIIEHHBIE PUCKH, HO B HEKOTOPBIX CIydasiX peaan3aius
MOTEHIIMAIBHBIX BO3MOXXHOCTEH TMPAaBOBOTO Bakyyma Oojiee BakKHA, HEXKENIU
MUHUMU3AIHUS PUCKOB.

YunuThiBasg ~ HAJIMYME  MO3UTUBHOW W HETATUBHOW  COCTaBISAIOLINX
3aKOHOJIATENIBHBIX MPOOETIOB, 0c000€ BHUMAHWE BAXKHO OOPATUTh HAa MPHU3HAKH, K
KOTOPBIM OTHOCSITCS:

- HaXOXJICHHUE B paMKaX c(pepbl MPaBOBOTO PETYIUPOBAHMS;

- HaJIMyue 00bEKTUBHOM HEOOXOIMMOCTH MTPABOBOTO OMOCPEI0BAHNUS;
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- OTCYTCTBUE PEryJUPYIOIIEHd HOPMBI WM HEMOJHOTA CYIIECTBYIOIIEH
HOPMHI [35, ¢. 22].

3nech, OAHAKO, CIOPHBIM OCTA€TCS BOIMPOC O TOM, KOIAA K€ MOXKET
yCMaTpuBaThcsi HEOOXOAUMOCTh, BE/Ib €CJIM OUH CyOBEKT, HapuMep, rocyaapcTBo,
HEOOXOJIMMOCTh B PETYJIUPOBAHUM MOXKET YCMATpUBaTh, JAPYTUE K€, HampUMep,
KOHKPETHBIE TpaXKaHe, WJIM OPTaHU3allH, WIH [eJble coo0ecTBa CyOhEKTOB, MOTYT
NPUAEPKUBATHCA NHOTO MHEHUS

K npumepy, HeyperynMpoBaHHOCTH 00OpOTa KPUIITOBAIIOT JUIsl TOCydapcTBa
HECET OINPEACIEHHBIE PUCKU U CONPSKEHA C YIYIIEHUEM BO3MOKHOCTH, 10 KpalHEH
Mepe, B YacTh HaimorooOnoxeHus. g rpaxmaaH W OpraHU3alMil OTCYTCTBUE
perylIupoBaHusi 000poTa ONPEAEIEHHOIO (PMHAHCOBO 3HAYMMOI'O AaKTHBA OTPAXKAET
HaJu4Ke omnpeneEHHbIX Bo3MokHOCTeH. Ho He uckimroueHa u oOpaTHas CUTyalusl.
Hampumep, npo6en B HaJIOTOBOM 3aKOHOAATEILCTBE JAET BO3MOXKHOCThH HAJOTOBBIM
OpraHaMm TpPAaKTOBaTh OMPEICIEHHBIE HOPMBI OTPaAaHUYUTEIBLHO WM, HANpPOTUB,
pacHIMpUTeNbHO €€ B CBOIO MOib3y. [10om00HBIN mpoben /st HaJIororiareIbluuKoB
YpeBaT HEraTUBHBIM 3(h(PEKTOM.

Tem, TeM He MEHee 3aKOHOJATENbHBIM NPOOE B JHUTEpPAType MPHUHATO
XapaKTepU30BaTh UNMEHHO KaK HEJJOCTATOYHOCTh IMPAaBOBOTO PErylIupoBaHusi [2, c. 45],
0e3 yKa3aHHsI KOHKPETHBIX HIOAHCOB, JJIsl KOTO 3TO PETryJIMPOBaHUE HEIOCTATOYHO.

Mmuoroo6paszue npo6enos [4, ¢. 121], B ToM urciie 00yCIOBICHHOE Pa3IuIHsIMU
B MpPUYMHAX KX BO3HUKHOBEHUsA [6, c. 40], ToXe MNpPEensiTCTBYET BO3MOXHOCTH
OJTHO3HAYHO OLICHUBATh UX POJIb.

[IpumeuaTenbHO, YTO B OTE€YECTBEHHOM IPABOBEICHUU OCHOBHOE BHUMAHHE
AKLIEHTUPYETCSl HE HA OLIEHKE POJIM 3aKOHOAATEIbHBIX MPOOENOB, @ Ha X BBIABICHUU
U TIOMCKe MyTell BocmonHeHus (yctpaHeHus) [6, c. 40], yto oOycioBIMBaeTCS
HETaTUBHOM OIICHKOW IMPAaBOBOM HEOMPEIACICHHOCTH KaK OJHOTO W3 MOCJEICTBHM
poOEIIOB, KOJUTU3UOHHOCTH, U B KOHEYHOM HUTOTe, Ae(hEeKTHOCTH TpaBa [8, c. 13—-14].

[Ipu3HaBasi Takoii, MpU3HABasl TaKUe B3IVISBI B IIEJIOM 0O0OCHOBAaHHBIE, CTOUT,

OJHAaKO, OTMCTUTbL HCMAJIOBAKHYIO pPOJIb IIPABOBBLIX IIPHHOMWIIOB, KOTOPLIC, KaK
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MIPaBUIIO, CYILIECTBYET BO BCEX OTPaCsAX 3aKOHO/AATeNbCcTBa. Hanuure npuHIUIOB, 1O
MHEHHIO OTHEIbHBIX uccaeaoBarene [7, c. 83], oO3Ha4aeT HamMyue MOPSIMOTO
MIPABOBOIO peryaupoBaHus. [lo3TOMy HEIOCTaTOYHO AaKTMBHOE HCIIOIb30BAHUE
MPUHILIUIOB B MPaBONPUMEHUTEIBHON MPAKTUKE HE O3HAYAET, YTO B ONPEACIEHHOM
chepe OTHOIICHUI MPUCYTCTBYET MPOOET.

3akirouenmne

B cBoeit cyniHoCcTH 3aKOHOIATENIbHBIN MPOOEI €CTh OTCYTCTBHUE MTPABOBBIX HOPM
WJIY HEI0CTaTOYHAs JETaJbHOCTh CYIIECTBYIOIIMNX HOPM, YTO CO3JAET YCIOBUS JIS UX
HEEIMHOOOPa3HON TPAKTOBKY U (MJIM) HEEIMHOOOPA3HOTO MPUMEHEHUS.

Ponb  3akoHONMATENBHBIX MPOOETIOB B POCCHUMCKONW IOPUIMYECKOW HAyKH
OIICHUBAETCS MPEUMYIIIECTBEHHO B HETaTUBHOM KJIIOYE, B CBSI3U C UEM HCCIICOBATEINH,
YIAESISIOIMINE BHUMAHUE X aHAINU3Y, CTPEMATCS MPEMJIOKUTh TE UM UHBIE PEIICHUS,
MIPU3BAHHbBIC TTPOOEIBI YCTPAHUTh. B TO 'Ke Bpemsi MO3UTUBHBIN acTIeKT MpoOesioB, Kak
MPaBUIIO, HE 3aTPAaruBaeTCsi, HECMOTPS HAa €r0 OYEBUTHOCTb.

YuuteiBas TPOBEACHHBIN aHalii3, HET OCHOBAaHUW MJIA YTBEPKICHHUS O TOM,
SBJISIETCA JIM 3aKOHOAATENbHBIM Mpo0es, Kak MpaBOBOE SIBJICHHE, OAHO3HAYHO
HETaTUBHBIM WJIM OJHO3HAUYHO TO3UTUBHBIM. bojee Toro, mjisg pa3HbIX CyOBEKTOB
s dexT mpobdesa MoKeT ObITH COBEPIIICHHO PA3IMYHBIM: OMH U TOT e MPoOes MOXKET

OBITh BBITO/ICH OTHOM KaTeropuu CyObEKTOB U HEBBITOJIE — IPYTOM.
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5.1.3. YacTHO-nIpaBoBbIe (IUBIWINCTHYECKHE) HAYKH

Hayunas crates

VJIK 347.5

K NPOBJIEME KOMITEHCALIUU MOPAJIBHOI'O BPEJIA B
POCCHMCKOI ®EJEPALIAN

Jlappaypu Eaena, npogeccop yrosio0BHOro npasa ¥ KpMMHUHOJIOT UM,
Yuusepcurer [llomney ®adpa, bapcesiona, Ucnanus, elenlarrauri.es@mail.ru

AHHOTALMSA

ABTOp CTaBUT LENBIO CTaThbU pa3pabOTKy MPEIIOKEHUN MO COBEPLIEHCTBOBAHUIO
IIPaBOBOI0 MEXaHW3Ma KOMIICHCAllMM MOPAJIbHOTO Bpela Ha OCHOBE W3YYCHHs
Hay4YHO-TEOPETUYECKOH, 3aKOHOAATEIbHON U MPAaBOIPUMEHUTEIBHOU MPOOJIEMATUKH.
Jns peanuzanyMu UEIM PacCMaTpUBAIOTCS OCHOBHBIE ITOJOKEHMS [ 'pakIaHCKOTO
KoJiekca P® o xommeHcanuu MopaiibHOro Bpeaa — cT.cT. 151 u 1064. B mporecce
aHAJIN3a TaKXe 3aTParuBaceTCs BOIMPOC HECOOTBETCTBUA CT. 151 ['paxkaaHckoro
Kogekca P®  KOHCTUTYLUMOHHBIM  TMOJIOKEHUsM. lleHTpanpHas  mpoOsema
HCCIIEIOBAHNUSI — CYJIEWCKOE YCMOTPEHHE, KOTOPBIM IPOHM3aHA BCSA NPAKTHKA
pelieHusl BONpoca O KOMIIEHCAlMM MOPAJIBHOTO Bpela, YTO OOYCJIOBJIEHO
OTCYTCTBHEM OPHEHTUPOB B 3aKOHOJAATEIbCTBE. ABTOPOM OOOCHOBBIBAETCS
HE00XO0AMMOCTh MUHUMU3AIMU JAHHOTO (DaKTOpa B pa3pelieHUH CIOpPOB, AJIS YEro
paccMaTpuBarOTCs pa3HbIE B3IUIAIBI HA HCCIeAyeMYIo IpobieMaTuky. B obocHoBaHue
npo0JieMbl TPUBOAATCS MO3UIMU HEKOTOPBIX aBTOPOB O UYPE3MEPHBIX Pa3IUUMSIX
MEXKJly MUHUMAJIBHBIMM U MAaKCUMAJIbHBIMH pa3MepaMu KOMIICHCAIUM MOPAJIBHOTO
BpE€lla, a TAaK)K€ HEYIOBIETBOPEHHOCTH ITOAABISAIOIIEN YAaCTU UCTLOB BBIHECEHHBIMU
Cyl1IeOHBIMHU PEIICHUSIMU B YaCTU Ha3HAYEHUS Pa3MEPOB KOMIIEHCAIMU MOPAIBHOIO
Bpena. [Ipu 3Tom aBTOp MpHU3HAET HEBO3MOKHOCTD 110 O0BEKTUBHBIM MPUYUHAM TOYHO
OLICHUTH CTENEHb (PU3MUECKUX M HPaBCTBEHHBIX CTPaJaHUM, MOCKOJIbKY TaKOBbIE HE
MOAAAI0TCS OAHO3HAYHOM OLIEHKE. ABTOpP MNPUXOAUT K BBIBOAY O TOM, YTO IS

peIICHUA HpO6JI€MBI HYKHO UCCJICAOBAHUC 3apy6e>1<Horo OIIbITA, a TAKKC OpUCHTAIIUA
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Ha MakKCHMAaJbHbIE CyMMbl KOMIICHCALIMM, KOTOPBIE NPUCYKIAIUCh POCCHUUCKHUMH
cynamu. Mcxons u3 3toro, HeoOX0AuMO pa3padoTaTh CUCTEMY KPUTEPUEB, KOTOPYIO
3aKpennuTh HOpMAaTWBHO. [Ipnuém Takne KpUTEpUM NOJDKHBI B NEPBYIO OYEPENb
KacaTbCsl CIIy4aeB NMPUUYMHEHUS CMEPTH, a TAKKe Bpela 37J0pPOBBIO, B OCOOEHHOCTH
TSKKOTO BpeJa.

KuarueBsblie cioBa: ['paxnanckuil konekc Poccuiickont denepannn, JOCTOMHCTBO
JMYHOCTH, KOMIIEHCALHs MOpanbHOTro Bpena, Konctutynus Poccniickoit denepanum,
MOpPAJIbHBI BpeJ, HeMaTepuajbHble Ojlara, NPUHLWI PAa3yMHOCTH, HPHUHIIMII

CIIpaBCAJIMBOCTH, pa3MEp KOMIICHCAIN MOPAJIbHOI'O BpC€1a

Cratbs moctynmwia B penakiuio 14.06.2025, omoOpeHa mocie peleH3upoBaHUS

11.08.2025, npunsara k myonukaiuu 03.11.2025.

Original article

ON THE PROBLEM OF COMPENSATION FOR MORAL DAMAGE IN THE
RUSSIAN FEDERATION

Elena Larrauri, Professor of Criminal Law and Criminology, Pompeu Fabra
University, Barcelona, Spain

Abstract

The purpose of the article is to develop proposals for improving the legal mechanism
for compensation for moral damage based on the study of scientific, theoretical,
legislative and law enforcement issues. To achieve this goal, the main provisions of the
Civil Code of the Russian Federation on compensation for moral damage are
considered — Articles 151 and 1064. The analysis also raises the issue of inconsistency
of Article 151 of the Civil Code of the Russian Federation with constitutional
provisions. The central problem of the study is judicial discretion, which permeates the
entire practice of resolving the issue of compensation for moral damage, due to the lack

of guidance in legislation. The author substantiates the need to minimize this factor in
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dispute resolution, for which different views on the issues under study are considered.
The problem is substantiated by the positions of some authors on the excessive
differences between the minimum and maximum amounts of compensation for moral
damage, as well as the dissatisfaction of the vast majority of plaintiffs with the court
decisions regarding the allocation of amounts of compensation for moral damage. At
the same time, the author recognizes the impossibility, for objective reasons, to
accurately assess the degree of physical and moral suffering, since such sufferings
cannot be unequivocally assessed. The author comes to the conclusion that in order to
solve the problem, it is necessary to study foreign experience, as well as focus on the
maximum amounts of compensation awarded by Russian courts. Based on this, it is
necessary to develop a system of criteria that should be fixed normatively. Moreover,
such criteria should primarily relate to cases of death, as well as harm to health,
especially serious harm.

Keywords: The Civil Code of the Russian Federation, the dignity of the individual,
compensation for moral harm, the Constitution of the Russian Federation, moral harm,
intangible benefits, the principle of reasonableness, the principle of justice, the amount

of compensation for moral harm

BBenenue

[lenr  crarbu  3akiodaercss B pa3pabOTKe  MPEMIOKEHUH IO
COBEPLICHCTBOBAHUIO IPABOBOIO MEXAaHHM3Ma KOMIIEHCAIIMM MOPAJIBHOTO BpEAa Ha
OCHOBE V3yYEHUS HAy4YHO-TEOPETUYECKOM, 3aKOHO/IATEIIbHOMN 51
MPABONPUMEHUTEILHONU TPOOIEMaTUKH.

OOpaiieHue K 3Toi TeMe MOAMKTOBAHO PSIIOM MPUYHH.

Hewmarepuanbhuble Onara HaxXOOUTCS TOJ 3alMTON TOCyIapcTBa, O YeM
TOBOPUTCS, NpexJe Bcero, B Hopmax OCHOBHOro 3akoHa cTpaHbsl — KoHcTUTyMu
Poccniickoit ®enepaunu [1]. Hanpumep, ct. 21 nexkmapupyer oxpaHy rocyaapcTBOM
JOCTOMHCTBA JIMYHOCTH; CT. 75.1 Takke mpenycMaTpUBaeT 3alIUTy JOCTOWHCTBA

rpaxxaaH 1 YBaXXCHHUC YCJIOBCKaA Tpy/a. ITomumo TOI'0, ITOJIOKCHU § HEMAaTCPHUAJIbHBIX
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Omarax comepxkarcsi U B UHbIX HopMax Konctutynuu. bomee netanpHO ke BOMPOCHI
OXpaHbl HEMaTepUaJbHBIX OJIar PacKphIBAIOTCSA B HOPMax TIPakKIaHCKOTO
3aKOHOJATENIbCTBA, MPEAYCMATPUBAIOIIETO B KAueCTBE OJHOTO W3 IJIABHBIX
MHCTPYMEHTOB TaKOW OXpaHbl KOMIIEHCAIIMIO MOPaIbHOTO Bpeaa.

Ho B mpakThueckoM acrekTe peaau3anysi COOTBETCTBYIOIIMX HOPM OCTaETCs
KpaliHe CIIOKHOW 3ajaueil BBUIY HEOMHO3HAYHOCTH CaMOTo (peHOMEHa MOpajbHOTO
Bpela U KPUTEPUEB €r0 OLICHKU. B 3TOW CBSI3M aKTyaJlM3upyeTcs B LEJIOM BOMPOC
KOMIICHCAIIMM MOPAJIbHOTO BpE€Ja, a TaKXKe OT/ACJIbHBIE HIOAHCHI PEIICHUS] ATOTO
BOIIPOCA, KOTOPHIE Ha MPAKTUKE, KOTOPHIE BHI3IBAIOT MHOT'O CLIOPOB U B CPE/IC YUEHBIX,
U B CpeJie MPAKTUKYIOUIUX IOPUCTOB, aJIBOKATOB.

OcHoOBHas1 4aCTh

ba3oBble MOJI0KEHUSI O KOMIIEHCALIMK MOPAJIIBHOTO Bpeaa conepkarcs B cT. 151
I'paxxnanckoro komaekca Poccuiickoit ®denepanun (dacts 1) [2] ('K PD). B ykazannoi
HOPME MOpPaJIbHBIN BpeJl TPAKTyeTCs Kak (pu3ndeckue IM00 HpaBCTBEHHBIE CTPAIaHMs,
HapylIalolye JUYHbIE HEMMYIIECTBEHHBIE MTPaBa IPaKJIaHNHA WM MOCATAIOIINE Ha
MIpUHAJJICKAIUE €My HeMaTepualibHbie Oyiara. 1 B cimydae npuuMHEHHs TaKOoTO BpEa,
B TaKX€ B UHBIX CIy4asiX, MPEayCMOTPEHHBIX 3aKOHOM, CY/l MOXKET 00s13aTh OTBETUMKA
B BBIIJIATE€ KOMIIEHCAIIMU MOPAJIBHOTO BpEaA.

Tol ke HOPMOH BBIJIETIEH sl KPUTEPHUEB, C MO3ULMU KOTOPBIX CyJ MPUHAMAET
pelIeHrne 0 KOMIEHCAlMU MOPAJIbHOTO Bpena. K Takum KpuTepusiM OTHOCSTCS:

1) BUHA HapyLIUTENS;

2) uHBIE OOCTOSITEILCTBA, 3aCTYKUBAIOLIME BHUMAHUS,

3) creneHb HPABCTBEHHBIX CTpaJaHuii, O0OyCIOBICHHAs HWHAUBUIYaTIbHBIMU
0COOEHHOCTSIMU TpaXKJaHUHA.

[IpaBoBbIE OCHOBAaHMSI KOMIIEHCALIMM MOPAJIbHOTO BpeAa JACTAIU3UPYIOTCS B
cT. 1064 I'paxxnanckoro konekca Poccuiickoir @enepanuu (yacts II) [3] ('K P®). 1
HaJI0 CKa3aTh, YTO yKa3aHHAs HOpMa BIIOJIHE KOHKPETHO OMUCHIBAET TAKHE OCHOBAHUSI.
Bwmecte ¢ Tem, OHa He yCTpaHSEeT PsSJ CHOPHBIX BOIMPOCOB, BO3HHUKAIOIIMX IPU

PAacCCMOTPEHUU JeN O KOMIIEHCAIMd MOpajbHOro Bpeaa. IDTO 0O0yCIOBIMBAETCS
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OTCYTCTBHEM B JAHHOW WM JAPYTHUX HOPMAX IMOJIOKEHUH, KOTOpBIE Obl AETATN3UPOBAIIU
NOPSIIOK ONIPENETIEHUS CYMMBI, KOTOPAsi MOJJIEKUT BBIILUIATE B KAYE€CTBE KOMIIEHCALIUU
MOpaJdbHOTO Bpela, Ha 4YTO 3TO YKa3biBaloT, Hampumep, C. B. MenbHuk u
T. C. emuuena [7, c. 95].

Henb3st He 0OpaTuTh BHUMaHUE Takke Ha TO, yTo 4. 1 cT. 151 'K P® B 2021 1.
obu1a mpeameroM paccmorperus B Konctutynunonnom Cyne Poccuiickoit denepariuu
(KC P®), B pesynbrare yero csouM nocraHosienuem KC P® npusnan ykazaHHYIO
HOPMY HE COOTBETCTBYIOLIEH DAY KOHCTUTYLIMOHHBIX ITOJIOKEHUH B TOM CMBICIE, B
KAKOM OHA «CIIyKMT OCHOBAaHMEM [JI1 OTKa3a B KOMIIEHCALIMM MOPaJIbHOTO BpEna,
MIPUYUHEHHOIO TPAXKIAHUHY COBEPUICHHBIM B OTHOLICHUU HETO MNPECTYIICHHUEM
MIPOTUB COOCTBEHHOCTH, B CUJTy OAHOTO JUIIb (paKTa KBaJU(UKALIMKU JAHHOTO JESHUS
KaK MOCATaloUIero Ha UMYIIECTBEHHBIE MIpaBa MOTEPIIEBIIEro, 0€3 yCTaHOBICHUS Ha
OCHOBE HCCJENOBaHMUs (PAKTUUECKUX OOCTOSTENbCTB Jela TOro, MPUYMHEHBI JIU
MOTEPIIEBIIEMY OT YKa3aHHOIO TMpPECTYIUIEHHS (U3HUYECKUE WM HPAaBCTBEHHBIC
CTpallaHusl BCJICJICTBUE HAPYLIECHUS €ro JIMYHBIX HEUMYIIECTBEHHBIX IMpaB JHOO
MocsrareabCcTBa Ha MPUHAJICKAIINE €My HeMaTepualibHbie Oara» [4].

Cytp Takoro BeiBoga KC P® 3akmtoyaeTcs B TOM, YTO JaKE€ NPU HAIMYHAU
MPUYUHEHHOTO UMYIIECTBEHHOTO Bpe/la I'PaKJJaHWH BIIPABE PACCUUTHIBATH TAKKE U HA
KOMIIEHCAILIMIO MOPaJIbHOTO BPEAA, €CIIA HAJIMYME TTOCIEAHETO OH CMOXKET JToKa3aTh. 1
caM (pakT MPUIMHEHHUS UMYIIIECTBEHHOTO Bpeia HE MCKITIOYAET, YTO UMEII MECTO U Bpell
MOpaJibHBIN. Takoi MoAX01 HaM MPEICTABISETCS BIOJIHE ONPaBIAHHBIM.

VYKa3zaHHBIA Clly4all CBHJETEIIBCTBYET O TOM, YTO MHOTHE BOIIPOCHI,
KaCarolKEeCs pa3pelieHns CIIOPOB 110 IIOBOLY MOPAJIBHOIO KOMIIEHCALUU MOPAJIBHOTO
Bpella, POCCHUMCKMM 3aKOHOAATENIb OCTAaBISE€T HA YCMOTPEHHE CYIOB, Ha JTO
oOpamaercss BHUMaHue W B Juteparype. Tak, E. B. bpsuHckas, anamusupys
CIOKUBIINYIOCS ~ CYIeOHYI0 TMPAKTHKYy, TMOJYEPKUBACT OIEHOUYHBIN  XapakTep
IPakKIaHCKO-IPaBOBOTO MHCTUTYTAa KOMIIEHCALlMW MOPAJbHOTO BpEAa, B CBA3U C YEM
pelieHre BOMPOCOB 00 OIpeieIeHUH pa3Mepa KOMIICHCAUN OTAAETCS TOJTHOCThIO Ha

CyZIEHiCKO€ YCMOTPEHHE U 00yCIIOBIMBAETCA BHYTPEHHUM YOEKIeHUEM cyaa. B aToi
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CBSI3M OHA TOBOPUT O HEOOXOIMMOCTH OOOCHOBAHUS CY/IEHCKOTO YCMOTPEHHUS, TO €CTh
00BsICHEHNE MPUYUHBI U IOBOJIOB CYZIOM, 10 KOTOPBIM MIPUHSITO TO WJIM HHOE PEIICHHE.
B 3T0i1 cBSI3M Takke MAHHBIM aBTOPOM OTMEUAIOTCA HEPEAKHE CiIyyau MPUUYUHEHUS
IPaKJaHCKOMY MCTILy BTOPUYHOTO MOPAJIbHOTO BpeJa CaMUM (PaKTOM CYIIECTBEHHOTO
3aHKEHUS 3alpaliuBaeMon CyMMel [ 5, ¢. 96—-97]. C TakuM MHEHHUEM TIPEACTABIISCTCS
BO3MOXXHBIM COIIACUTHCS, MOCKOJIBKY CYLIECTBEHHO 3aHMXasi XapaKTep Bpeaa, Cyl TEM
caMbIM 00O€CIIEHUBAET 3HAYMMOCTb CTPaJaHUM JIJIsl TpaXKJaHrHA.

Hano ckazare, uro E. B. bpsuackas mzyumia 600 nena B cynax r. Mpkytcka u
NpkyTckoii 0651acT, U UCXOJIA U3 ATOTO clielialia BBIBOJ 00 OTCYTCTBUHM 000CHOBAHUI
B PEUICHUAX CYA0B Pa3MEPOB MPUCYKAEHHBIX CYMM KOMIIEHCAIIMU MOPAJIbHOTO BpEa.
Takyto npobnemMy oHa 00BACHSET IpoOeTaMH B ACHCTBYIOIIEM 3aKOHOJATENBCTBE |3,
c. 97]. Y tako¥i BbIBOJ MPEACTABISIETCS BIOJIHE 000CHOBaHHBIM, MOCKONIbKY ['K PD
JEUCTBUTEILHO HE CONIEPKHUT KAKUX-THMOO KOHKPETHBIX KpPUTEpUEB, HAa OCHOBE
KOTOPBIX MOXHO ObUIO OBl MPUHUMAThL OOJe€ WM MEHEE OJHO3HAYHBIC PEIICHUS
KacaTeJIbHO pa3Mepa KOMIIEHCAlUU MOPaJbHOTO Bpea.

B cBsI3u ¢ 3TUM BBI3BIBAET U COMHEHHE TO, CyAaMH 3a MpeJeiaamMu YKa3aHHOTO
pEervoHa BCEeria UCCIENyIOTCS BCE JOBOJBI CTOPOH, B TO BPEMsl, KaK 3TO Ba)KHEHIIee
YCJIOBUE JUIsl IPUHSATHS CIIPABEIJIMBOTO PEIICHUS.

Bwmecte ¢ Tem B uTeparype Noqu€pKUBAETCsE 0co0asi BAXKHOCTh MCCIIEIOBAHUS
CYZIOM BCEX 0OCTOSATENBCTR Jieia B motHoM 00béMme [ 10, ¢. 34]. Jlymaercs, 4To IMEHHO
TaK U JOJKHO OBbITh, OJIHAKO HA CETOMHSIIIHUN JCHb ATO OCTAETCS JIUIIL HEKUM
UJEaJOM, >KEJIAEMbIM OpPUEHTUPOM, HO HHU B KOEM Ccllydae He OOBEKTUBHOU
JIIEUCTBUTEIBHOCTBIO.

E. B bpsiHCKO# Tak e ObUIO MPOBEICHO AHKETUPOBAHUE CPEIU MOTEPIIEBIIHX,
WHBIX UCTIIOB, OOpAIIABIIMXCS B CyJ C UCKAMH O KOMIICHCAITMH MOPAJIILHOTO Bpe/a, B
pe3yabTaTe 4ero ObLIO BBISICHEHO, 4TO OKOJIO 80% MCTIIOB pacIieHUBAIHU pEIICHUE Cyaa
KaK HECMpaBeIJMBOEC BBHUAY CHWIKEHUSI pa3Mepa MPHUCYKICHHOW KOMIIEHCAIINU

MopaiibHOTO Bpena [5, c. 97]. KonewHo, Bpsig 7M BCE HCTIBI MOTYT OBIThH
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VIOBJIETBOPEHBI TMPUHATHIMA B OTHOIICHUH WX TPEOOBAHMI PEIICHUSMHU, OTHAKO.
nokasaresb 80% roBoput 0 MHOroM. OH MPEACTaBIIAETCS YPEZMEPHO BHICOKUM.

B 37011 cBA3M npeacTaBiseTcsi BO3MOXKHBIM cortacuThes ¢ C. B. MenbHUKOM U
T. C. Jlemu4eBoii B TOM, YTO KaKOM-JIMOO €AMHBIA OPUEHTUP YEIOBEYECKUX CTPATaHUN
CYILIECTBYET, & TAK)KE C TE€M, UYTO CYHA, IPEXKIE BCETO, NOJKEH OPUEHTHUPOBATHCS HA
TpeOOBaHUS 3aKOHO/IATEIbCTBA, HEXKEIH Ha COOCTBEHHOE BHYTPEHHEE YCMOTpeHue [ 7,
c. 97]. OgHako JU1si 3TOTO JTOJKHBI OBITH ONpeeIEHHbIE HOPMATUBHBIEC 3aKPEIIIIEHHBIC
OPHUEHTHUPBI, & TAKOBBIE B HACTOSIIEE BPEMs OTCYTCTBYIOT, UTO CBUJIETEIBCTBYET O
HaJM4YMH HOPMaTUBHO-IIPABOBOTO npodesna. M B 3ToM Bpsi I MOKHO COMHeEBatbesl. U.
H. ITyctoBanoBa B coaBTopcTBe ¢ M. A. BaneeBoii B 3To# CBsI3U yKa3bIBalOT HA TO, YTO
KaTeropun «(pu3nueckue CTpajlaHus» U «HPABCTBEHHBIC CTPAJAHUS» HOCST
OILICHOYHBIN XapaKTep, B CBS3H C ueM TpeOyIoT pa3bsicHeHul [9]. B nanHoOM ciiyuae HeT
LI KOHKPETU3UPOBATh YKa3aHHbIE KPUTEPUM OLIEHKM MOpajbHOro Bpena. Ho u
caMoro (pakta HaJIMYMUSl YKA3aHHBIX TOHATUNA O€3 HaJjexanell HOpMaTHBHOM
TPAKTOBKH IO3BOJISIET CHIENIaTh BBIBOJ O HEOOXOIMMOCTH PaOOTHI 3aKOHONATENS B
JAHHOM HaITpaBJICHHH.

Muorue wuccienoBarenu, oOpamnjas BHHMAaHHME Ha JaHHYIO [poOiemy,
MpeAJIaraloT pa3iuyHbie BapuaHThl pemieHus. K npumepy. A. M. DOpueneBckum
BbICKa3aHa Hjes O pa3padOTKe METOIMKH [Jisi OLIEHKHM pa3Mepa KOMIICHCALUH
MOpPAJIBHOTO BpeAa. B 3TuX Hensx OH npeajaraeT OnpeAaeanTb KOHKPETHBIE pa3Mepbl
KOMIIEHCAIIMM HA OCHOBAaHMHM OINPEAEIEHHBIX KaTErOpuil HapyeHuii [ 13, c. 62].

Nnes A. M. DpheneBCcKOro NPEACTaBISIETCS JIOCTATOYHO HMHTEPECHOM H
3aCy’KMBAIOLIECH BHHUMaHUs 3aKOHoJaressi. BMecTre ¢ TEM CTOWUT Y4YHUTHIBaTh, YTO
MpUBSI3Ka K KOHKPETHBIM CyMMaM MOXET IOBJIeYb, BO-MEPBBIX, (PopManuzm mpu
PACCMOTPEHUHU JIEJT O KOMIIEHCAIIMH MOPAIBHOTO BPEAa; BO-BTOPHIX, HEOOXOAHUMOCTH
NEepUOANYECKON HMHIEKCaluu ¢ Yy4€ToM ypoBHA wuUHGuAuuMu. B »TON cCBsi3m ¢
onpeaeIEHHON MEPUOAUYHOCTHIO oyner HEOOX0IUMO WHJIEKCUPOBATH
COOTBETCTBYIOIIME OPUEHTUPHI; B CIIydae XKe, KOI/la 3aKOHOAATEIIb 110 TEM WJIM UHBIM

IMpuirHaM HC NPCANPHUMET MCP 11O MHACKCAIIMH, BOSHUKHYT HOBBIC HpO6J'I€MBI.
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Cam Bonpoc ornpenesieHns KOHKPETHBIX JEHEKHBIX CyMM TPUMEHUTEIBHO K TEM
WIM VHBIM THUIOUYHBIM CJIy4dasM KOMIICHCAIIMM TOXKE€ HE MOXET HE BbI3bIBAThH
auckyccuid. M ceifuac He COBCeM MOHSITHO, KaKUE MMEHHO pa3Mepbl CyMM OpaTh B
KauecTBE OpUEHTUPOB. Eciau paHee MOXKHO OBLJIO OpHEHTHUPOBATHCS, HANPUMEp, HA
pemeHus, npuHuMaembie EBporneiickum cynom mo mpaBam desnoeka (ECITY), To B
HACTOSILIEE BPEMS 3TO MTPEICTABIIAECTCS HEBO3MOXKHBIM BB TOTO, UTO Poccus yxxe He
HaXOAUTCS MOJ €70 FOPUCIUKIIUEH.

Crnemyer ckazarb, 4YTO TMpoOJieMaTHKa OIpEIeiICHUs OPHEHTUPOB IS
KOMIIEHCAllMM MOPAJIbHOIO BpeJa BO MHOIOM HOCHUT OOBEKTHBHBIN XapakTep: Te
IIPOLIECCHI W HM3MEHEHHUs, KOTOpPbIE HMMEIOT MECTO B CO3HAHMM IOTEPIEBLIETO,
CTPaJaloIIero OT MOPAJIbHOTO Bpeaa, OOyCIIaBIMBAIOTCS CIEHUPUKOW €ro JTUYHOU
TICUXUKHU U 0OBEKTUBHO HE MOT'YT OBITh OIICHEHHI [§, ¢. 60].

[TosToMy Kak B II€JIOM NPUMEHUTEIBHO K TUIUYHBIM CIy4dasM MNPUYUHECHHS
Bpeda, TaK M B OTHOIICHHHM KaXIOr0 KOHKPETHOIO CiIy4yass HEBO3MOXKHO TOYHO
YCTAaHOBUTH CTENEHb U XapakTep crpajaHuil. OHO U TO K€ OCKOPOJIEHNE BbIpaXKEHUE
OCKOpPOMTEIBHOTO COIEPKAHUS KA bl YEIOBEK BOCITPUMET MO-Pa3HOMY: OTHA MOTYT
MIPOUTHOPUPOBATH TAKOTO poaa PakT, APyTrUe *e, HAMPOTHUB, MPOUTHOPUPOBATH €TI0 HE
CMOTYT, IPUILYT eMy OOJIbLIIOE 3HAYCHHUE.

Bbonee Toro, HeIb3sl UCKIIIOYATh U TEX CIY4YaeB, KOTJa TOT WJIM UHOM rpakIaHHH,
B pacuéTe Ha MOJy4YeHHe KOMIEHCAIMK B OOJbIIEM pa3Mepe, MOKET NPEyBEINYNBaTh
cOOCTBEHHbIE CTpajaHusi, JaBasg COOTBETCTBYIOIIME MMOKa3aHus B cyne. M maHHbBIN
aCIEeKT TOXKE MPETSITCTBYET OJHO3HAYHOM OLIEHKE MOPAJIbHOTO BPEa.

Ha »Ty mpobnemy yka3plBaloT M JApyrMe€ aBTOpbl, B 4YacCTHOCTH,
JI. B. KanynaukoBa u E. 0. XnynoB, numymue O TPYIHOCTIX IPUBEICHHS
JI0Ka3aTeNbCTB, OTPAKAIONIUX CTEICHh HPABCTBEHHBIX W (DU3UYECKUX CTpaJTaHHM.
ITomumMo TOTO, C ONMPENETEHHBIMA TPYAHOCTSIMUA CTAJIKUBAETCSI U OTBETYUK, KOTOPBII
HE MOXXET NMPUBECTH yOEAUTENbHbIE TOBOJIbI O HEOOOCHOBAHHOCTH UMYIIIECTBEHHOM

OIIEHKH MOpaJIbHOTO Bpena [6, c. 30].
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. A. ®act, roBopsi 0 KOMIIEHCALIMU MOPAIILHOTO Bpezia, 00palacT BHUMaHUE Ha
pSI BeCbMa 3HaYMMBIX npooseM. [Ipuuém maBHyo npobieMy OH BUAUT B OTCYTCTBHU
OOILIETIPUHATHIX €IUHBIX OpueHTUpoB komneHcanuu [11, c. 61]. Cormnamasice c
JAHHBIM BBIBOJIOM, HEJb3sS HE OTMETUTh €IIE€ pa3 TPYAHOCTU pa3pabOTKU TaKUX
OpUEHTUPOB. I COBEPIIEHHO OYEBUHO, YTO JaKe KOT/A TaKOBbIE OPHUEHTHUPHI OymayT
pa3pabdoTaHbl U NPHUHSATHI, OHU BBI30BYT MACCy BOIIPOCOB MU Y MCCIEIOBATENICH, U Y
NPAKTUKYOLIUX IOPUCTOB.

OTCyTCTBUE €IUHOTO OPUEHTHPA MPUBOIUT K KOJIOCCAIBHOMY Pa3pbiBy MEXKIY
HAa3HAYa€MbIMU CYMMaMH KOMIIEHCAlIMOHHBIX BhIIAT. Tak, M. A. ®dact Ha OCHOBE
M3YyYEHHOU CyieOHON MPaKTUKU KOMIIEHCAIIU MOPAJILHOTO BpeJa MPUMEHUTEIBHO K
CIIy4yasiM CO CMEPTEJIbHBIM HCXO/O0M, KOIZla UCTLHAMHM (MOTyYaTeIIMU KOMIICHCAIIH)
BBICTyNIaJId POACTBEHHHKH, MHUIIET, YTO MHHUMAJbHAs CyMMa KOMIIEHCAIIMU
cocraBuna 5 000 py0., makcumansHas — 8 500 000 py0. To ecTh MakcUMaibHOE
orkiioHeHne — B 1700 pa3! B caydasx npuuMHEHHS TSIKKOTO Bpela 3I0POBBIO
MUHUMAJIGHBI pa3Mep KOMIIEHCAllMd MopajbHOro Bpema coctaBui 1 000 py6.,
MakcuMasibHbIN — 3 126 800 pyO0., uTo TOXE BechMa cylecTBeHHo [ 11, c. 66].

Tak xe M. A. dacTt yka3pIBaeT Ha YpEe3MEPHO HU3KUM CPENHUM MENUAHHBIN
pa3Mep KOMIIEHCAIMM, OCOOCHHO €CJIM Y4YMThIBaTh MUHUMAJIbHBIM pa3Mep OIUIaThl
Tpyda W TPOKUTOYHOTO MHUHHMYMA, ONPEICISIONINE «CTOMMOCTB)» YEJIOBEYECKOU
*u3Hu [11, c. 68]. M XoTs ykazaHHbIE BBIBOJIBI CJI€TIaHbl UCX0/ U3 AaHHbIX 2017 ., He
MIPUXOAUTCS TOBOPUTH O KAPAWHAIBHOM MU3MEHEHNH cUTyaunu U B 2024 1.

B wurore U. A. ®act npemgnaraeT B Ka4ye€CTBE OPUEHTUPOB HMCIOJIB30BATh
MIPOKUTOYHBIA MUHUMYM, & TaKKE MOHSATUE «CTOMMOCTD JKU3HU», KOTOPbIE HEPEIKO
ynotpebnsercss B npaktuke BepxoBHoro Cyma P® B pa3picHEHHSIX IO
COOTBETCTBYIOIIMM BOIIPOCAM, CBSI3aHHBIM C IPUYMHEHUEM BpEa )KU3HU U 310POBBIO
yenoBeka [11, c. 75].

Taxke B JUTEparype BBICKA3bIBAIOTCA W JPYyTHE HAEU, B YaCTHOCTH
MPENJIAraeTCcsl HCIONb30BAHUE CTATUCTUYECKHX JIAHHBIX W BBIYMCIEHHE CPEIHErO

pa3Mepa KOMIIEHCAllMM Ha OCHOBE CPEIHUX 3HAYeHWM, IO pe3ylbraraM YikKe
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paccMoTpeHHbIX panee nen [ 12, ¢. 200]. Ho ucnons3oBaHue Takoro noaxojia 03Hayaio
Obl TIPUHATHE 3a OPUEHTHP YPE3MEPHO HHU3KHX pa3MEpoOB KOMIICHCAIUN, YTO
MIPENICTABIIACTCS OIMTUOOYHBIM.

3akiouenune

HopMBI Tpa)KHaHCKOTO 3aKOHOATENhCTBA, MPEIYyCMATPUBAIOIINE MOPSIOK
KOMIICHCAITUU MOPAJLHOTO Bpena, TPEOyIOT MepecMOTpa, MPUYEM CKOPEHIIETo.
CnoxuBiiascst cyfaeOHas MpakTUKa OTIMYAETCS KpaiHeW HEOMHO3HAYHOCTBIO, U
MMEHHO B IEJISIX € YITOPSIIOYCHHUSI, B IIEJISTX BRIPAOOTKH SAMHOO00PA3UsT HEOOXOIUM PSijT
3aKOHOMIATEIHHBIX MEP.

Cnemyer paspaboraTh CHCTEMY KPHUTEPUEB  OMPEICICHHUS  Pa3MepoB
KOMIICHCAITU! MOPAJLHOTO Bpema. Jlymaercs, 9To B ATHUX IENAX BaXKHO H3yYHTh
3apyOeKHBIH OTIBIT, MPEUMYIIIECTBEHHO TEX CTPaH, KOTOPbIe HAU0O0JIee CUIIbHBI B TJIaHE
HKOHOMHUYECKOTO Pa3BUTHS, B TOM YHCIIE ONBIT U CTPaH, KOTOPbIE B HACTOSAIIEE BpEeMs
MIPU3HAIOTCS HENPYKECTBCHHBIMH.

Bo3MmoxkHO, cienyeT B3SITh 32 OPUEHTUP CYMMBI, KOTOPBIE YKe MPUCYKIATUCH
POCCUNCKHMH CYTaMH U PaCIICHUBAIUCH B IOPUANICCKOM COOOIIECTBE KaK JOCTATOUHO
BBICOKHE. Takoi MoaXo/1 K peryIiupoBaHUIO BOIIPOCOB BO3MEIIEHUS MOPATBHOTO Bpea
0COOEHHO Ba)XKEH B T€X B TE€X CIIy4asiX, KOrua peub UAET O IPUUMHEHUH CMEPTH, TAKXKe

TSDKKOTO, CPEHEN TSKECTU U JIETKOTO BPea 370POBbIO.
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ITPOBJIEMbBI COBEPHIEHCTBOBAHMUA AJIMMEHTHBIX
IPABOOTHOIIEHUM

Kokxkanepa Ctyru, Ph.D., YuuBepcurer mrara Com XpHOCTOH, XaHTCBHJLI,
Texac, CIIIA, stutikokk shsu@mail.ru

AHHOTAIUA

B cratbe paccmaTpuBaeTCsi akTyalbHEHIas Tema, CBS3aHHAs C MPOOJIEMATHKOM
QTUMEHTHBIX TPABOOTHOIIECHUM, MHTEpPEC K KOTOPOM OOOCHOBAH pacTylleu
JTUHAMHUKON B3BICKMBAEMBIX AJMMEHTOB M HAIMYUEM TPYAHOCTEH C B3bICKAaHHUEM
ATMMEHTOB BO MHOTHX cliy4asx. B ctarbe momu€pkuBaercs OOraTblii HCTOPUUYECKUN
OTBIT PA3BUTHS AJTUMEHTHBIX IIPABOOTHOIIEHUH B OTEUECTBEHHOM IIpaBe, HX
MHOroooOpasue, yuutbiBass HopMbl CK P®, a Ttaxke HaiMume MEXaHU3MOB Kak
T0OPOBOJILHOTO, TAK U MPUHYAUTEIIBHOTO YIIAThI ATUMEHTOB. ABTOPOM MOTYEPKHYTA
POJIb ATUMEHTHBIX MPABOOTHOIIEHUN B MEXaHU3MAaX 3alllUThl OTIIOBCTBA, MATEPUHCTBA
u nerctBa. IlpencraBien B oOmiemM BHaE KpPyr CyOBEKTOB MPaBOOTHOIICHHI,
CBSI3aHHBIX C YIUIATOM aJMMEHTOB W HEKOTOPhIE OCHOBHBIE YEPTHI TaKUX
MpaBooOTHOIIEHUM. Hay4yHasi u mpakThuueckas 3HaYUMMOCTb UCCIIEIOBAaHUSI BBIPAKEHA B
aHaJIM3e M MPEJCTaBICHUU aBTOPCKOW MO3UIIMHU TI0 mpobiemMe obecreueHus: O6ananca
MHTEPECOB B paMKax aJUMEHTHBIX TMpaBooTHomeHud. [lo MHeHUIO aBTOpa,
HEJIOCTaTKM CEMEHHOI0 3aKOHOAATENIbCTBA U MPAKTHUKU €ro MPUMEHEHUS B YacTH
obecrnieueHus OajlaHca MPOSIBIISIIOTCS, B TOM YHUCJE, B CIydasX HEMNPaBOMEPHOIO
Ha3HAYCHHUs aJJMMEHTOB pabOTOCIOCOOHBIM TpaxkaaHaMm Mo AocTwkeHun 18 ner. B
KaueCTBE BbIBOJIa aBTOPOM PEKOMEHJIOBAHO OTKA3aThCsl OT WJEU MPOMJICHHS CPOKa
QTUMEHTHBIX  00S3aTeNbCTB; TMOJJIEpKAHA HUJes BBEICHUS OTYETHOCTH O
pPacxo/I0BaHUU MOJYYEHHBIX B KaU€CTBE AJIMMEHTOB CPEJICTB; MPE/JI0KEHO BBEICHUE
OTBETCTBEHHOCTH 32 HEIICJICBOE€ PAaCXOJ0BaHUE CPEACTB, MOJYUYEHHBIX B KaueCTBE

aJIUMEHTOB Ha JETEH.
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PROBLEMS OF IMPROVING ALIMONY LEGAL RELATIONS
Stuti Kokkalera, Ph.D., Sam Houston State University, Huntsville, Texas, USA

Abstract

The article discusses the most relevant topic related to the problems of alimony legal
relations, the interest in which is justified by the growing dynamics of the alimony
collected and the difficulties in collecting alimony in many cases. The article highlights
the rich historical experience of the development of alimony legal relations in Russian
law, their diversity, taking into account the norms of the RF IC, as well as the
availability of mechanisms for both voluntary and compulsory payment of alimony.
The author emphasizes the role of alimony legal relations in the mechanisms of
protection of fatherhood, motherhood and childhood. The range of subjects of legal
relations related to the payment of alimony and some of the main features of such legal
relations is presented in a general form. The scientific and practical significance of the
research is expressed in the analysis and presentation of the author's position on the
problem of ensuring a balance of interests within the framework of alimony legal
relations. According to the author, the shortcomings of family legislation and its
application in terms of ensuring balance are manifested, including in cases of illegal
assignment of alimony to able-bodied citizens upon reaching the age of 18. As a
conclusion, the author recommended abandoning the idea of extending the term of
alimony obligations; supported the idea of introducing reporting on the expenditure of



Innovation and research ISSN: 3033-6856
Hnnosayuu u ucciedosamuist No2/2025

funds received as alimony; proposed the introduction of liability for misuse of funds
received as child support.

Keywords: alimony obligations, alimony legal relations, alimony, duties of spouses,
obligations, responsibility for non-payment of alimony, Family Code of the Russian

Federation, maintenance of children

BBenenue

OO0 akTyanbHOCTH MPOOIEMBI AJTMMEHTHBIX MPABOOTHOLICHUH YOeIUTETbHO
CBUJETENBCTBYIOT JAHHBIC, OTPAKAIOIIME JHUHAMHUKY B3BICKAHUS CyACOHBIMU
MIPUCTaBaMU aJMMEHTOB 3a MOCIEAHUE Toibl. Tak, MO JaHHBIM, MPEICTaBICHHBIM
pykoBonuteneM @DenepanbHoil cimyxk00i cyneOHbix mnpucraBoB (OCCII) Ha
BHIcoKoH(pepeHuu B OOIecCTBEHHOM Majiare, 0TMe4aaock, uyto 3a 2019 r. opranamu
@OCCII 6bu10 B3bICKaHO 17 Mitpa. py0. B KauecTBe amuMeHToB, B 2020 — 19 mupz. pyo.,
B 2021 — 33 mapxa. pyO., B 2022 . — 48 mupa. py0. 3a nocnennuid 2023 1. o0beM
B3bICKaHHBIX B KQU€CTBE aJIMMEHTOB CPEJCTB JOCTUT yke 66 Mipa. pyd. Mexny Tem,
HE BO BCEX CIIy4asX CpeJICTBAa B CUET YILJIAThl aJMMEHTOB yAAETCS B3bICKATh, TAK KaK
MIPUMEPHO KaxbIi 10-1 TOJDKHUK HE NMEET 3aKOHHOTO MCTOYHHKA Aoxozaa [7].

OueBHIHO, YTO OTCYTCTBUE OQUIMAIBHON 3aHATOCTH Y IJIaTEJIbIIUKOB
aJMMEHTOB BO MHOTHX CIy4asix SIBJISIETCS CBUAETENILCTBOM YKIOHEHHUS OT YILIAThl
aNMMEHTHBIX maTexxed. M3 3Toro ciemyer HeoOXOAUMOCTb COBEPIIEHCTBOBAHUSA
AJTMMEHTHBIX OTHOIIEHHM, TPUYEM HE TOJIBKO B YACTH 00ECIIEUECHUS UX B3bICKAHUS, HO
Y B UHBIX ACMEKTaX, B TOM YHCJIE€ CBSI3aHHBIX C TOMCKOM MHCTPYMEHTOB, KOTOpPBIE OBbI
CTUMYJIUPOBAIIN JOOPOBOIBHOCTH MX YIUIATHI.

OcHOBHAas1 4aCTh

ANMMEHTHBIE TPABOOTHOILIECHUS HAYald 3apOXAAaThbCsl €€ B JAPEBHEPYCCKOM
mpaBe, XoTs 10 XV B. MPUBBIYHOM HaMm (Gopmare OHU (PAKTUYECKH OTCYTCTBOBAJIH.
Jlanee B MX OCHOBY ObLIIM MOJIOKEHBI LIEPKOBHBIE HOPMBI, XOTSI U CBETCKOE MPaBO BCE
0oJiee neTanbHO HAYMHAIO UX perynmupoBaTh. B XX B. allUMEHTHBIC TTPABOOTHOIIICHUS

B IIJIAaHC IMPAaBOBOI0 PEryjIlupoBaHUA KW IIPAKTUKHU ITPABOIIPUMCHCHHA PAa3BUBAJIMCh
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BechbMa AMHAMUYHO [8]. Cka3aHHOE CBUAETEIBCTBYET O TOM, YTO pPacCMaTpPUBAEMBbIE
IPAaBOOTHOLLICHHUS HMMEIOT OIpEeAEcNEHHbIE HCTOPUYECKHUE KOpHH, a Poccuiickoe
roCyAapCTBO — MHOTOBEKOBOU OIBIT MX Pa3BUTHS. €M HE MEHEE, Ha CETOIHSIIHUN
JI€Hb MHOTHE BONPOCHI AJUMEHTHBIX MPABOOTHOIICHUN MPOJOJKAET OCTaBaThCS
OpPEIMETOM HAy4YHBIX CIIOPOB, TMPUYEM CaMH CIOPHBIE BOIPOCHI BECHMA
pa3HO00Opa3Hbl, UTO clieayeT u3 coaepxkanus Cemeitnoro komekca PD [2] (manee — CK
PO).

Pasnen V CK P®, HOpMBI KOTOpOIrO PEryIUPYIOT 3Ty c(epy OTHOLIECHUH,
BKJIIOYAET B Ce0S MATh IVIaB, KaXJas M3 KOTOPBIX PErIaMEHTUPYIOT OJMH U3
CIEAYIOIINX ACTIEKTOB:

- AJIMMEHTHBIE 0053aTENILCTBA POJUTENEH U JETEH;

- aIMMEHTHBIE 0053aTeIHCTBA CYNPYTOB U OBIBIIUX CYIPYIOB;

- aIMMEHTHBIE 0053aTeIbCTBA APYTUX WICHOB CEMbU;

- BOMPOCHI 3aKJIFOYEHHUS U UCTIOTHEHUSI COTIIAIIeHUs 00 yIjIaTe aluMEHTOB;

- IOPAJIOK U YILIAThl U B3bICKAHUSI.

COOTBETCTBEHHO, B paMKaxX KaXJOr0 M3 acClEKTOB MOXET ObITh BBIJICIICH
JIOBOJIbHO IIMPOKUN KPYT BOMPOCOB, KOTOPHIC TaK MM MHAUE BBI3BIBAIOT CIIOPHI HE
TOJBKO B HAy4YHOM Cpele, HO M B cpene npasonpuMeHutesnei. Koneuno, B pamkax
JAHHOTO MCCJIEIOBAaHUSI KacaTbCsl BCEX HIOAHCOB HE MPENAINONiaraercs, ¥ OCHOBHOU
aKICHT OyJIeT JenaThcsl Ha HanOoee 3HaYMMBbIX acTICKTax.

Cpenu BaxXHEHIINX BBIACISIETCS BOMPOC OMPEIeTICHUs CYIIIHOCTH aJTUMEHTOB U
OTIOCPENYEMBbIX aJIUMEHTAMM IPABOOTHOIICHUHM, TaK KaK MOHMMaHUE CYIIHOCTH
MPaBOOTHOIICHUH BIMAET Ha BEIPAOOTKY MEp M0 UX JaJbHEHIIIEMY Pa3BUTHIO.

B n. 2 cn 80 CK P® amuMmeHTBl Kak «CpeACTBa Ha COAEPIKAHME
HECOBEPIICHHOJETHUX JieTei». [IpuueM n3 0011ero cMpicia yKa3aHHON HOPMBI TaKKe
CJIEYET, YTO aJTUMEHTaMU HaJJIEXKUT MPU3HABATh HE BCSIKHUE CPEICTBA HA COMIEpKaHNE
JeTeil, a TOJNbKO Te, KOTOPbIE HMEIOT COOTBETCTBYIOUIMI CTaTyC Jie-Iope H

npeaocTapisioTcs B onpeaeneHHoM CK PO nopsike.
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PykoBoactysice 1 Hopmamu CK P®, B uwactHoctH, cT. 80, 1 MOpaJbHBIMU
NPUHIIMIIAMY, COAEp)KaHUE JeTel J0 HX COBEPIIECHHOJIETUS €CThb OO0S3aHHOCTD
ponutened. I B HOpPMalabHOM COCTOSSHUHM NPABOOTHOLIEHHM TaKOE€ COAECPKaHUE
ocymiecTBIsAeTCs (peaocTaBsieTcs) 6e3 KaKux-JIn00 I0OPUANYECKUX (POPMATBHOCTEH.
COOTBETCTBEHHO, B TaKMX CJIy4asX CPEJICTBA Ha COAECPKaHUE JIETE HE UMEHYIOTCS
aTMMEHTaMU.

Nutepecna no3unus Koncrurynuonnoro Cyna P® no manHomy Borpocy. UM
ObLIO OTMEUYEHO HCTIOIHEHHE OOA3aHHOCTH MO OOECIICUCHHIO HAANEKAIUX YCIOBUI
JUISL peanu3aii peOCHKOM IpaBa Ha JIOCTOMHBIA YPOBEHD KU3HMU:

- 100pOBOJIBHO (MCXON U3 OOLIENPU3HAHHON MPE3yMIIIIUU 100POCOBECTHOCTH
POJIUTENIbCKOM 3a00ThI, B TOM UMCJI€ B paMKaX COMJIAIICHUS 00 yIjiaTe aJIMMEHTOB);

- NPUHYIUTEIBHO (B CiIy4yae HENPENOCTaBICHUS COAEpKAHUS JTOOPOBOIBHO
B3BICKMBAIOTCS aJTUMEHTHI) [3].

Takum obpazom, anumeHmsl He MO2YM PACCMAMPUBAMbCS TULUb KAK Cpedcmad,
83blCKUBAEMbLE NPUHYOUMENbHO UL JHce Kak cpeocmea. Oonaxo ananus Hopm CK PO,
pe2namenmupyiowux 60npocyl YNIamol aiuMeHmos, no3eossem coelams bleo0 00
ANUMEHmMax Kax cpeocmeax, 8bINaavyueaemMsblx pooumenem, He COO0epuHcaujum oemel.

Yuumvieas usnoowcennoe, anumenmol NpeoCmMABIAIOMCA  UHCIPYMEHMOM
KOMNeHcayuyu  Omcymcmeyroulei.  pooumenbckol — 3a00mul,  Npe3toMupyemou
3aKOHOO0AMeNbCMeoM, a MaKdce Cpeocmeom 3auwumsl O0emcmea, Omyoscmada,
mamepuncmea, eapaumuposannoti Kowcmumyyueiu P [1] (npumenumenvho «
yniame aiumMeHmos Ha demell).

[TomuepkHeM, 4TO B MEPBOOUYEPENTHOM MOPSIAKE ATMMEHTHBIE TPAaBOOTHOIICHHMSI
Ba)KHbI IMEHHO JIsI 3alIMThI AeTCTBA. UTO KacaeTcst OTIOBCTBA M MATEPUHCTBA, TO U C
TOYKH 3PEHUS ITUX LEHHOCTEN aJJUMEHTHBIE OTHOLIECHHS BaXKHbI, HO SIBIISIFOTCSI MEHEE
3HAYUMBIMH. Tak, B p€3yJIbTaTe BHIILJIATHI OTIIOM AJIUMEHTOB Ha JIETEH, MPOKUBAIOIINX
C Marepblo, 00ecreunBaeTcs 3alliuTa MaTepuHCTBA: OpeMs 3a00Thl O NETAX, TaKUM
o0pa3oM, IEJTUTCSI MEXKAYy MaTepbio U OTLOM. B cilydae BbIIIaThl aTMMEHTOB MaTephio

Ha )IGTCI>’I (B OTEUYECTBECHHOU IMPAKTUKE MUMECT MCCTO B HMCKIIIOYHUTCIIbHBIX cnyqaslx),
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MPOXKUBAKOIIKUX C OTLOM, OOECHEYMBAETCS 3alllUTa OTLOBCTBA. MHBIMH cioBamu,
pOAUTEND, MOBCEJHEBHO HE YYAaCTBYIOLIMI B COAEP)KAHUM M BOCHHUTAHUU JIETEH,
KOMIIEHCUPYET CBOE OTCYTCTBUE (PUHAHCOBO.

Takum 00pa3oM, HEMOCPEACTBEHHBIMH CYOBEKTaMH pPacCMaTpUBaEMBbIX
IPAaBOOTHOIIEHUN BBICTYNAIOT POAUTENN (POAWUTENb, MONYYAOIIUKA AJIMMEHTHI,
pOIUTEND, BHIILUIAYUBAKONINI aTUMEHTBI), a Takke AeTH. [IpuyeM oT uMeHH neTel B
pamMKax JaHHBIX IPABOOTHOIICHHWH BBICTYNAET HMEHHO POAMTENb, MOIYyYarolui
aTMMEHTHI (MMEIOIMH MPaBO HAa MOJyYEHHE ajJUMEHTOB). J[aHHas Kareropus JWLl
SBJISICTCSL 3AMHTEPECOBAHHOM.

B Gonee peakux ciaydasx B KauecTBe CyObEKTOB MOTYT BBICTYIIATh CYHpPYTH U
OBIBILIME CYNpPYIH, a TaKXe Apyrue 4ieHbl cemMbu. OAHAKO TAaKOro pojaa ciiydau B
HACTOSIIIEM HUCCIIeI0OBAaHUM 0CO00T0 UHTEpECa He MPEICTABISIOT.

[ToMrMO TOTrO, MOXHO BBIIEIUTb U CYOBEKTOB, Yy KOTOPBIX OTCYTCTBYET
3aMHTEPECOBAHHOCTh, HO KOTOpPbIE B CHJy 3aKOHa Y4YaCTBYIOT B YKa3aHHBIX
paBOOTHOIIEHUAX. VMU MoOryT OBbITh, HpeXxae BCEro, padoToAareidb pPOIUTENS,
00s13aHHOTO BBIIIAYMBATH AJIMMEHTBI, a TAKXKE OpraH, OCYIIECTBIIAIONINI B3bICKaHUE,
koM siBisiercst denepanbHas ciyx0a cyneonbix npuctaBoB Poccun (PCCII Poccun).

Crenu¢uka aHaTU3UPYEMbIX OTHOIICHUS MTPOSBIISIETCS B CIEAYIOLIEM:

- 0€3BO3ME3THBIM XapaKTEPOM OTHOLIECHUH;

- JUISIILIUMCSL ¥ CPOYHBIM XapaKTEepPOM 00s13aTeNbCTB;

- OTCYTCTBHUEM O0YCIOBICHHOCTH OTHOIICHH KeJlaHueM O0sI3aHHOTO CYOBbEKTa;

- HEOTUYKIAEMBIM XapaKTEPOM IpaBa Ha AMUMEHTHI [5, ¢. 131-132].

VYKka3aHHbIE OCOOEHHOCTHM OTYAaCTH BBI3BIBAIOT BOIPOCHI, KOTOPBIE Ba)KHO
3aTpoHYTh Oosee oOcTosTenbHo. Hanpumep, 0e3B03ME3IHBIN XapakTep aJuMEHTHBIX
OTHOILICHUH, Ha TEPBBIM B3IV, MPEACTABISIETCS OYEBUIHBI, BEAb B3aMEH YILUIAThI
AJIMMEHTOB POAUTEIb WM HHON CyOBEKT, HIUETO HE MOJTy4aeT B CBSA3U C BHINOJIHEHHEM
TaHHOM 00g3aHHOCTH. OJJHAKO, 3aKOHOJATENILCTBO, HApPSIy C YIUIATOM aJUMEHTOB Ha
COJIEpKaHUE HECOBEPILICHHOJNETHUX AeTel, npeaycMarpuBaet B 1. 2 cT. 87 CK PO u

BO3MOXHOCTh B3BbICKAHHUs aJIMMCHTOB Ha HCpr)IOCHOCO6HBIX HYXXOArOIHUXCsA B
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MOMOIIM POAUTENEH C UX TPyAOCTHOCcOOHbIX nereil. B To xe Bpems m. 5 ct. 87
JIOIYCKAaeT BO3MOXKHOCTh OCBOOOXKIEHUS TaKUX JIETEH OT aIMMEHTHBIX 0053aTeNbCTB
B OTHOUIIEHUH HY>KJIAIOIIUXCS POIUTENEH, €CIIM UMEJIO MECTO YKIOHEHUE MOCIEIHUX
OT BBIIIOJIHEHUSI POJUTENBCKUX O0S3aHHOCTEM.

To ecThb cylecTBYIOUIUMN MOPSAOK PETryJIUpPOBAaHUS CEMEHHBIX, B TOM YHCIIE
JNETCKO-POJUTENBCKAX  OTHOLICHWH, MpeAnoiaraer B  LEJIOM  aJMMEHTHBIE
00s13aTeNbCTBA KaK POJUTENCH 110 OTHOIICHHUIO K JIETSAM, TaK U JIeTel 10 OTHOLIEHUIO K
POIUTENSM IIPU HATMYUU ONPENIEIEHHBIX YCIOBHM U 00CTOSITENIbCTB, CB3AHHBIX C UX
TPYAOCIIOCOOHOCThIO (HETPYAOCHOCOOHOCTBIO) U HyXAaeMocThbio. I[lpuueM 5T
o0s13aTeNIbcTBa B OOLIEM-TO HOCAT B3aMMHBIX XapaKTep, XOTs Takas B3aUMHOCTb U
YCJIOBHA: yIlaTa aJlMMEHTOB, MPEACTABIIAIONIAs COOOM B TOM YHWCIIE W BBINOJIHEHHE
POIAUTENBCKUX OOSA3aHHOCTEH, JaeT OCHOBAaHUS pOJUTENI0 B  OINpPEAEICHHBIX
CUTyalHsX B Oy/lyllleM pacCUUThIBaTh Ha MPABO MMOIYYEHUS ATMMEHTOB OT AETEH; €Clu
K€ POJUTENb B CBOE BpEMs YKJIOHSIICA B TOM YHCJIE OT YIUIAThl aTAMEHTOB, 3TO MOXKET
CTaTh MOBOAOM (OCHOBAaHMEM) NIl OTKA3aTh €My B IpaBE HA MOJYyUYEHUE AJTMMEHTOB.
Otcroa cliefyeT U yCIIOBHOCTh 0€3BO3ME3THOCTH AJIMMEHTHBIX PABOOTHOLICHUH.

[To moBoMy IJISIIIErOCss U CPOYHOTO XapaKTepa AJIMMEHTHBIX MMPABOOTHOIICHHI
TOXKE €CTh HEKOTOpbIe 3amMeuyaHus. Tak, B Cy/leOHON MpPaKTUKE UMEIOT MECTO CIIydau
B3bICKaHUSl AJIMMEHTOB Ha COBEPUICHHOJIETHUX TPYAOCIOCOOHBIX AETEHl BBUAY HX
oOydeHus mo ouHou dopme 10 23 net. OgHAKO MPaBO HA AIUMEHTHI B TAKUX CIydasx
He noaaepxuBaercsa BepxoBubiM Cynom PO, 0 yem ObLII0 cKa3aHO B OJHOM U3 0030pOB
cyneOHoi npaktuku B 2015 . B ykazannom ciyuae [Ipesunnymom BepxosHoro Cyna
P® B kauecTBe mpuMepa MPUBEACHO JENIO MO MCKY COBEPILIEHHOJETHEro pedeHKa K
OTIly O B3bICKAHMU aJUMEHTOB. MUpPOBOM Cyd HCK NOAAEp aj, COYTS, 4YTO
HETPYIOCIIOCOOHBIM 00YUaIOIIUICS TPKIaHUH Mpru3HaeTcs 10 23 net. OqHako B Cynie
BBILIECTOSIIEA MHCTAHUMM C TAaKOW IIO3ULMEN HE COMIACWUJIMCh, YKa3aB, 4YTO
COOTBETCTBYIOIIAsl HOpPMAa, KOTOPOM  pPYKOBOACTBOBAJICA  MHUPOBOM  CYAbS,
pacnpoCTpaHsAeTCs JIIIb Ha T€X TPaXkiaH, KOTOpbIE 10 TOCTHXEeHUS 18 jeT morepsiu

KOPMWIbIIA, 1 COOTBETCTBYIOIIME HOPMBI HE PETYJIUPYIOT CEMEUHBIE OTHOIIEHUSA [4].
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Tem He MeHee, ujes MPOJICHUE ATUMEHTHBIX OO0S3aTEILCTB POAMTENEH B
OTHOILLICHUM JI€TEM HAXOIWUT TOMJIEPKKY y HEKOTOPOW YacTH KOPHUIANYECKOrO
coo0miecTBa, B 4acTHOCTH, y npeactaBureneil JIIIIP, kotopeimu paccmarpuBaercs
BO3MO>XHOCTh BHECEHHSI COOTBETCTBYIOILIETO 3aKOHOIPOEKTA, COAECPHKAIIETO HOPMBI 00
00s13aHHOCTHM yIUIaThl AJMMEHTOB Ha OOyYaloUMXcs OYHO B BBICIIEM Y4eOHOM
3aBefeHuu Aete a0 23 net [10]. Ho mymaercs, 4To Takve MHULIMATUBBI HE JOJIKHBI
NOJCP>KUBATHCSA XOTSI OBl U3 TE€X COOOPaKEHUI, YTO UHIUBH, NTOCTUTIINHI 18 JeT u
OOBEKTUBHO HE HMMEIOUIMNA OTPAaHUYEHUM MO 37A0POBbIO, HUYEM HE OTIMYAETCA OT
M000r0 APYroro TPYIOCIOCOOHOTO TpaXKJaHWHA. B ciaydae mpuHATHS MOAOOHOU
MHULMATHUBBI B  pPaMKaX COOTBETCTBYIOLIETO 3aKOHOMNPOEKTA U  BHECEHUS
npeayiaraembix u3MeHeHuid B CK P® BO3HMKHET sIBHBIM JrcOallaHC UHTEPECOB, BENb
OyZlyT BOBHMKATh CUTYyaIlMH, KOTJIa OJTUH JI€ECTIOCOOHBIN rpaskJaHuH (POIUTENh) OyIeT
BBIIUIAYMBATh JIPYyroMy Je-(pakTo neecrnocoOHOMY, HO Jie-IOpe HEIeeCrOCOOHOMY
IrpaXJaHUHY (3J0pPOBOMY COBEpPLICHHOJETHEMY pPEOCHKY) OIpPEACIEHHYI0 YacTb
CBOEro JI0X0/a B KadyeCTBE aJUMEHTOB. Bpsa nu Takoil MOAXOH MOXKHO Oyner
paclieHUBaTh KaK CIpaBeIMBbI 1 000CHOBaHHBIM.

[oBops o0 OamaHce HMHTEPECOB  MPUMEHHUTEIBHO K  aIUMEHTHBIM
MIPaBOOTHONICHUSIM, BAXKHO YUUTHIBATh HAIMYUE TPEX YPOBHEN (COCTABIISIONINX ):

- 3aKOHO/IATEIBHOIO;

- IPABONPUMEHUTEIBHOTIO;

- UHAUBUAYyanbHOTO [9, ¢. 79].

KoneuHo, 06anaHc HHTEPECOB JIOJKEH 00€CEUNBATHCS HA KAXK/IOM U3 YPOBHEH,
M €CJIM Ha OJJHOM W3 HUX JTOT OajaHC He 00ecrneuyrBaeTcsi, TO MOXKHO TOBOPUTH O
HeobOecrnieueHnn OanaHca UHTEpecoB B LenaoM. [Ipu 3ToM ocHOBOM Jyisi oOecneueHus
OaylaHca UHTEPECOB BHICTYIIA€T UMEHHO 3aKOHOAATEIBCTBO, KOTOPOE COCTOUT, IIPEKIIC
Bcero, u3 CK P®. Ero HOpMbI 1OMKHBI yCTaHABIUBATh MAKCUMAJIBHO CIIPAaBEJIUBbIE
MpaBujia Ha3HAYCHUs U yIIJIaThl anuMeHToB. O0ecneunBaeTcs U 3To Ae-hakro? Bpsa

JIH.
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BaxxHO wWMeTh BBHJAY, YTO 3aKOHOJATEJIbCTBO MPEAYCMATPUBAET YyILIATy
JIMMEHTOB MMEHHO Ha peOEHKA, B TO BPEMs KaK HE COAEPKHUT HOPM, KOTOpPbIE Obl
MO3BOJISTM  KOHTPOJMPOBATh POIUTENH, YIUIAYWBAIOIIEMY aJIUMEHTBI, (aKThl
pacxol0BaHUs YIUIAYMBAEMbIX CPEICTB UMEHHO Ha cojepxaHue pedéHka. Ponurens
e, MOJTy4YarolMi aJIMMEHTHI Ha CoiepyKaHue peOEHKa 1 00A3aHHbIN UX HaJUIEkKAIIUM
o0pa3oM pacxofoBaTh, MOXKET HE BIOJHE JOOPOCOBECTHO HCIHOJHATH JIaHHYIO
00513aHHOCTb, PAacXOAysl COOTBETCTBYIOILIME CPEACTBA B TOM 4HUCIIEe U Ha cebs. bonee
TOT0, HE HWCKJIIOYEHbBl M BO3MOXHOCTM TIOJB30BAHHS  COOTBETCTBYIOIIMMHU
ATMMEHTHBIMH CPEACTBAMHU HOBBIM CYIIPYTOM POIMUTEIS, MOIYYAIOEro aTMMEHThI Ha
peOEHka.

Kak ormetun C. B. 3p1Kk0B, 1€MOTHBUPYIOIIKE IUIATEIBIIMKA COMHEHUS B TOM,
Ha peOeHKa JIu TPaTATCS IEHbI'H, MOT'YT OBITh pa3pelIeHbl IPU HAJTUUNU 0043aTeIbCTBA
OTYETa O PaCXOA0BAaHUU CPEACTB, NOTPAYCHHBIX HA peOEHKA CO CTOPOHBI POIUTEIS, UX
noxyuusiiero» [6, c¢. 98]. Jlymaercs, 4to Takas ujaesi, 0€3yCIOBHO, JAOJKHA OBITh
IOJUIEPKAHA U JIEYb B OCHOBY COBEPIICHCTBOBAHMS AJIMMEHTHI IPABOOTHOLIECHUN.

3akioueHue

AJNIMMEHTHBIE MPABOOTHOLIEHUs, cknaabiBatomuecss B Poccnn Ha ocHoBe CK
P®, xoHeuHO ke TpeOylOT YCOBEpIIEHCTBOBaHMSA. [J1aBHOE BHHMMaHHE B HX
PEryIMpOBaHUU LIEIECO00PA3HO COCPEAOTOUUTH Ha 0OecriedeHH O0aiaHca CTOPOH.

Bo-nepBeIX, NPUHIMOMAIBHO BaXXHBIM IPEACTABISAETCA OTKa3 OT WUIEH
MPOJIJICHUS AJIMMEHTHBIX 0053aTeNbCTB 10 23 JIeT.

Bo-BTOpBIX, TOAAEPKKA U TpaKTHUYECKas peanusauus uaeu saecenne B CK PO
HOPM, HaJIEJISIOIINX IIJIaTeJIbIIMKA A TMMEHTOB IIPABOM Ha ITOJIyYEHHE C ONPENEIEHHOM
MEPUOJUYHOCTHI0 OTYETOB O PACXOJOBAHUM CPENICTB, BHIIJIAYEHHBIX B KayeCTBE
aJMMEHTOB.

B-Tpetbux, peanuzanus yka3aHHOW MHMUIIMATHBBI JTOJKHA ObITh CHaO)XXeHa U
COOTBETCTBYIOLIMMU HOPMaMH 3aKOHO/ATEIbCTBA 00 OTBETCTBEHHOCTH 32 HEIIEJIEBOE
pacxofioBaHUE CPEJCTB, BBIIJIAYMBAEMbIX Ha peOEHKa. TONBKO B 3TOM CIy4yae MOTYT

OBITh 00€ECITEUECHBI C6aHaHCI/IpOBaHHBI€ AJIMMCHTHBIC ITPABOOTHOIICHMS.
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Ho npexnae yem BHeCTH cOOTBETCTBYOIIKE U3MeHeHUs1 B HOpMbl CK P® nnu
ApyTye 3aKOHOJATEIbHBIE AKTHl, NPUHLMIIMAJIBHO Ba)XXHO JETAJIbHOE OOCYKICHHE

KQKJIOTO HIOAHCA C YYETOM CIIOKUBLIEHCS PABONPUMEHUTEIBHON ITPAKTHKHU.
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CKPUHIIOT KAK JOKA3ATEJIBCTBO B I'PAXKIAHCKOM INPOLHECCE:
IHPOBJIEMbI OLIEHKH

Beiip bpuaxut, Ph.D., Texnonorndeckunii ynusepcuter KBuncienna, bpucoen,
KBunciena, Ascrpanus, brweir.just.au@gmail.com

AHHOTAIUA

Bueapsiembie B cucremy mpaBocyauss MHGOOPMAllMOHHBIC TEXHOJOTHHM BIICKYT U
3aKOHOMEPHOE pPAaCIIMPEHHE Kpyra JOKa3aTelIbCTB, B TOM YHCJIE U IOSBJICHUE
CKPUHIIIOTa KaK OJHOTO M3 BUIOB J0Ka3zaTenbcTB. HecMoTpsa Ha TO, uto B ['TIK PO
CKpPUHIIIOT B KAa4e€CTBE JI0Ka3aTEIbCTBA MPSIMO HE YIOMMHAETCS, OH IPU3HAETCS
TaKOBBIM B CyJCOHOM NpaKTUKE KaK MaTepual, MOJIYYECHHbIA MOCPEJICTBOM CETH
«nTepHeT». AKTyalbHas TpaKIaHCKO-TIpolLlecCyalibHas CyJeOHas IIpPaKkTHKa, B
paMKax KOTOpPOH paccMaTpUBAIOTCA CKPUHIIOTHI B Kadye€CTBE JOKA3aTEJIbCTB,
XapaKTEPU3yeT HEOJHO3HAYHYIO OLICHKY JAHHOTO BHJA JOKA3aTEJIbCTB W HaIW4WE
MHOJKECTBA CJIy4aeB HX OTKJIOHEHHS, B TOM YHCJI€ M HEOOOCHOBAHHOIO. ITO
MOCTY>KWJIO OCHOBAHHMEM ISl MPHUCTAIILHOTO PAacCMOTPEHUsl MpoOsiemMbl. ABTOPOM
W3y4YEHBbl ONpEACICHUS] TOHSATUS «CKPUHIIOT», TMPEICTaBICHHbIE B Hay4yHOMU
JUTEepaType, JaHa OlIEHKAa MpejjaraeMblX B JUTEpaType IOJIXOJ0B, OTMEYECHBI
HEKOTOphIE BaXKHbIE JJEMEHTHl OIICHKM CKPHUHIIOTa KakK JI0Ka3aTeJIbCTBa
(xapaktepucTuku), npudem ¢ ydetom noszuiuu [Inenyma BepxoBHoro Cyna P® or
23.04.2019 Ne 10, yureHa Takxke Tekyuias cyaeOHas mnpakTuka. Ha ocHoBaHuu
M3YyUYEHHOTO Marepuajia BBIPAKEHO MHEHHE O HEOOXOJIUMOCTH KOPPEKTUPOBKHU
TPaKIAHCKOTO MPOIIECCYaThHOTO 3aKOHOIATEeNILCTBA My TEM BHECEHUS B HErO HOPM 00
WCMOJIb30BaHUM CKPUHIIOTA KaK JOKa3aTenabCcTBa. [Ipum 3TOM TIIaBHBIM YCIIOBUEM
MPU3HAHUS JTAHHOTO JI0Ka3aTeJbCTBa aBTOPOM OOOCHOBBIBASTCS IIPOBEACHUC

00s13aTeNbLHON 9KCIICPTU3LI HA TPEAMET TOCTOBCPHOCTU U OTCYTCTBHA U3MCHECHUM.
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SCREENSHOT AS EVIDENCE IN CIVIL PROCEEDINGS: ASSESSMENT
ISSUES

Bridget Weir, Ph.D., Queensland University of Technology, Brisbane,
Queensland, Australia

Abstract

Information technologies being introduced into the justice system lead to a natural
expansion of the range of evidence, including the appearance of a screenshot as one of
the types of evidence. Despite the fact that the screenshot is not explicitly mentioned
as evidence in the Civil Procedure Code of the Russian Federation, it is recognized as
such in judicial practice as material obtained through the Internet. Current civil
procedure judicial practice, which considers screenshots as evidence, characterizes an
ambiguous assessment of this type of evidence and the presence of many cases of their
rejection, including unjustified. This served as the basis for a close examination of the
problem. The author has studied the definitions of the term "screenshot” presented in
the scientific literature, evaluated the approaches proposed in the literature, noted some
important elements of evaluating a screenshot as evidence (characteristics), and taking
into account the position of the Plenum of the Supreme Court of the Russian Federation
dated 04/23/2019 No. 10, current judicial practice is also taken into account. Based on
the studied material, the opinion is expressed on the need to adjust the civil procedure

legislation by introducing norms on the use of screenshots as evidence. At the same
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time, the main condition for the recognition of this evidence by the author justifies the
conduct of a mandatory examination for reliability and absence of changes.
Keywords: types of evidence, evidence, proof, information technology, Civil

Procedure Code of the Russian Federation, Internet, image printout, screenshot

Beenenue

Buenpenue nHGOpMalMOHHBIX TEXHOJIOTUH MPAKTUYECKU BO BCE C(Ephl KU3HU
COBPEMEHHOTO OOIIECTBa HE MOXKET HE OTPa)KaThCsl HA TIPABOBOM cepe B I1EJIOM U B
TOM YHCJIC HA MPABOCYANH, a 3HAYUT, U Ha MMPAKTUKE PACCMOTPEHUS CYI€OHBIX CIIOPOB.
OanuMm w3 pe3ynbTaToB mpolecca uMHpopmaruzanuu U HUPPOBU3AIUU SBISETCS
paclIiupeHrue TPaKTUKU HCIOJb30BaHUS  OTIAEIBHBIX BHJOB  JIOKa3aTeJIbCTB,
MOJIYYCHHBIX C UCIIOJIb30BAHUEM KOMIIBIOTEPHOU TEXHUKH U aHAJIOTUYHOUN 1U(POBOIt
TeXHUKU (KOMIMBIOTEpP, HOYTOYK, cMmapToH), B YACTHOCTH, CKPHUHIIOTOB.
Heonno3Hnaunasi cynaeOHasi NpakTUKa, OTpa)arollas OLEHKY TakoW KaTeropuu
JI0Ka3aTeNbCTB, a TaKXKe HEJAOCTaTOYHAas Hay4yHas pa3paOOTaHHOCTh BOIPOCOB, HE
BIIOJIHE OJJHO3HAYHOE 3aKOHOAATENIbCTBO MPUBJIEKAIOT BHUMAHUE K IaHHOW TIpolieme
C TOYKH 3pEHUS HAyYHOTO aHAJIN3a.

ABTOp 00O3Ha4aeT CBOEH  I1eNbl0  pa3pabOTKy  MPENJIOKEHUH 10
COBEPIICHCTBOBAHUIO  HOPM  3aKOHOJATENbCTBA,  PETYIHMPYIOMIETO  BOIPOCHI
HCIIOJIb30BAHUS YKA3aHHOTO BU/IA IOKA3aTENIbCTB B TPAKIaHCKOM IIPOLIECCE Ha OCHOBE
aHajiM3a JIEUCTBYIOIIErO 3aKOHOJATENIbCTBA, HAYYHOW JUTEpaTyphl U CyAcOHOM
MPAKTUKHU.

OcHOBHafl 4aCTh

['paxxmanckuii mpoueccyanbublii kosekc Poccutickoit @enepanuu [1] (I'TIK PD)
HE COMICPXKUT MOHATUS «CKPUHIIIOTY», KOTOPOE, TEM HE MEHEE, IMUPOKO YIOTPEOIIeTCs
W B Marepuaiax cyneOHOU mpaktuku [2], 1 B HayuHoU smteparype [9]. Ilo sroii
MIPUYUHE HEJb351 He YTOYHUTH €r0 MPaBOBOM CMBICIL.

B ct. 71 I'TIK P® ynnomunaeTcst Bce MHOTOOOpa3re MUChbMEHHBIX JJOKa3aTEIbCTB,

K KOTOPBIM OTHECEHBI B YACTHOCTH, MaTepHallbl, BHINOIHEHHBIE B (hopMme LUPpOBOHA,
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rpaduyeckoil 3amMcu, B TOM YHUCIIE MOMyYEeHHBIE MOCPEICTBOM HCIOIb30BaHUS CETU
«nTepHeT». 1o cMbIcTy yKa3aHHOW HOPMbI CKPUHILIOT BIIOJIHE MOYKHO IOHUMAaTh KaK
Marepuai, KOTOPBIA BBIOMHEH B HU(POBOMH, rpaduueckoil dopme, MOTydEeHHBINA
nocpencTBoM cetu MHTepHeT. OgHako 00j1ee KOHKPETHOTO IOHUMAaHHUS 3aKOHOIaTeNb,
K COXAJIEHUIO, HE TAET 110 JAHHOMY BOIIPOCY.

B cyne6HOI mpaKkTHKe CKPUHILOTHI MPUHATO paccMaTpuBaTh KaK pacredyaTKu
MaTepuaioB, pasMeleHHbIXx B cetu «MHrepHer» [3; 2]; paHee € CKPUHIIOTHI
paccMaTpHUBAIMCh B CyI€OHOM MPAKTUKE U KaK «CTpaHULbI B ceTH IHTEpHET (CHUMOK
9KpaHa, MOKAa3bIBAIOIIMIA TO, YTO BHUIUT IIOJIb30BATENh HA HKpPAaHE MOHHUTOpPA),
NOATBEPKAAIOIINE pa3MelieHne HHPOopMaIiH, MOJJIeKale pacKpbITUO» [4].

31ech NPUHLUIIAAIBHO BaXKHO YTOYHEHHUE, YTO CKPUHILIOT, pACCMaTPUBAEMBIil B
IIMPOKOM CMBICIIE, MOXET OBITh M pacHeyaTKod HaOIH0aeMOro I0JIb30BaTeIEM
M300paXXeHUs Ha »HKpaHe MOHHUTOpa IIEPCOHAIBHOIO KOMIIbIOTEpa (AucILIee
cMapTdoHa), MPEJACTABICHHOW Ha OyMa)XHOM HOCHUTEJIE; U HEMOCPEIACTBEHHBIM
CHUMKOM C 3KpaHa, HE MEepeHECEHHbIM Ha OyMa)KHbIi HOCUTEJb, &, HAIPUMED,
OCTaBIIMMCS B AJIEKTPOHHOU (hopMe, B Ka4eCTBE AIEKTPOHHOTO M300pakeHus: B »Toit
CBSI3M JUIsl pPACCMOTPEHHUS CKPUHIIOTA KaK JOKA3aTeIbCTBA MO CyAeOHOMY JIeTy ObLIO
Obl 0ojee JIOTUYHO HCIIOJIb30BaTh IOHATHE «paclieyaTka CKPUHIIOTa», 4YTO
TEPMUHOJIOTUYECKH O0JIee TOUHO OTPaKaeT COACPKAHUE U3YHaeMOTO MOHSATHS.

VYKazaHHbIE B3IV HA CKPUHUIOT KaK Ha OPUAMYECKH 3HAYUMOE IOHSATHE
MOXKHO CUUTaTh OOOCHOBAHHBIM, €CJIM YUMTHIBATh MPEICTABICHHBIE B JIUTEpPAType
nmoaxofel k ero onpenenenuto. Hanpumep, H. H. TkaueBa onuceiBaeT CKpUHIIOT KaK
CHUMOK BCEro dKpaHa WM ero (parMeHTta LU(pPOBOro ycTpoicTBa (KOMIBIOTEPA,
MJIaHIeTa, HoyToyka, cmMaptdoHa u T. 1.) [9, c. 43]. 3mech BaXXHO Takke oOpaTUTh
BHHMAaHHE HA BO3MOXXHOCTH MOJYYEHUSI CKPUHIIOTOB HE TOJBKO C 3KpaHa MOHHUTOPA
KOMITBIOTEPA, HO U C 9KPAHOB JAPYTUX HU(POBBIX YCTPOMCTB, YTO OCOOEHHO BAXKHO ISl
oOecreyeHus: TOYHOCTH MPABOBOIO MOHKMMaHMs JaHHOro (heHomeHa. Ho eciu yuecthb
IIPAKTUKY 3aBEPEHMS CKPUHILOTOB, TO YaIlle BCEIO CHUMKH JEJIAF0TCS UMEHHO € 3KpaHa

MOHHTOPA.
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A. BpIUKOB, pacKpbIBasi IOHATHUE CKPUHILIOTA, YKa3bIBAET HA TPH HEMAJIOBAKHBIX
acIIeKTa:

1) CKPUHIIIOT OTpa’kaeT B TOYHOCTHU TO, YTO UMEHHO U HAOMIOAeT MOJIb30BaTENh
Ha PKpaHe BU3YyaJbHOIO YCTPOWCTBA;

2) CKpUHIIOT OTPAXKAET COACPNKUMOE HKpaHa B JAHHBIA KOHKPETHBI MOMEHT
BPEMEHU;

3) CKpUHIIOT, KaK MPaBUJIO, BHIMOIHIETCS 0€3 UCIONIb30BaHUS KypCcopa MBIIIH
(HanmpuMep, NOCPEACTBOM HaxkaTus KiaBuiu «PrtScy») [6].

VYKa3aHHbIE aCTIEKThl 0COOEHHO BaXHBI, €CIIU YUYECTh, YTO H300paKEHUS SKpaHa
MOTYT MU3MEHATHCA B KaXJbli MOMEHT BpeMeHU. Kpome Toro, y:xe caMy CKpUHIIOTHI
MOTYT PEIAaKTHPOBaTbCS, B TOM YHUCJIE€ B OTHOIIEHHMH HHX MOTYT BBIIOJHATHCS
paznuyHble omepainuu  («oOpe3arb», «BBIPE3aTh», «BCTABUTH», «Pa3MbBITHEY,
«YBEJIMUYEHUE PE3KOCTU» U Ip.), YTO MOXKET KapJUHAIbHO OTPa3UThCS Ha MMEIOILEM
IOpUIMYECKOE 3HAYEHHE COJEP)KaHUU H300paKeHHUs, NPEJICTaBIIEMOrO0 B CY/I.
[TosToMy NpPHHIUIIAAIBHO BaXXHO YTOYHSTh KOHKPETHBIE ACHEKTHI, B TOM YHUCJIE U
XapaKTepU3YIOIIKE MPOLETYPHBIN aClEKT CO3/IaHMs CKPUHIIIOTA, @ HE TOJIBKO UTOT.

C Touku 3penus B. @. bopucoBoi, ropuandeckas npupoaa paccMaTpuBacMoro
NOHSATHUS HEONpeNesNE€HHA, a TaKUe SJIEMEHThl CKPHUHILIOTA, KaK ayJuoCcOOOLICHHE,
BUJl€O3annCh, (oTtorpadus, TekcT, ¢aia, MOryr ObITh CYIOM, H3YUYEHBI
CaMOCTOSITeJIbHO, UMEHHO camu 1o cebe [5, ¢. 21]. To ecthb Te AIEKTPOHHBIC
J0Ka3aTeNbCTBA, KOTOPBIE CBSI3aHbI CO CKPUHILOTOM, MOTYT OBITh H3y4Y€HbI OTAEIIBHO.

A. A. JlyOpoBuHa, aHalW3UPysd CKPUHIIOT B IPOIECCYyaIbHOM acCIEKTE,
MpeAJIaraeT NPUUKCISITh €r0 K KaTeropyuu 3JEKTPOHHBIX JOKa3aTelIbCTB, B KAYE€CTBE
OJTHOM W3 Ppa3HOBUIHOCTEH, U OOOCHOBBIBAET HEOOXOJMMOCTh BHECEHHUS B
MpOIECCYyaTbHOE 3aKOHOAATENBCTBO COOTBETCTBYIOIIUX JONOJIHEHUH [7, ¢. 36], ¢ ueM
HEJIb3sl HE COITIaCUThCS.

B pa6ore H. H. Tkaué€Boii npeasiaraeTcsi BECbMa TOYHBIN BapUaAHT ONPEICTICHUS
MOHSTUS «CKPUHILIOT»: «3TO0 CHUMOK DKPaHa, CJCJIAHHBIN CIIEUAIbHON TPOTPAMMOMN,

YCTAHOBJICHHOW Ha U(POBOM YCTpOMCTBe (TIaHIIETe, KOMIbIoTepe, cMapTdhoHe U
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JAPYyroM YCTPOMCTBE), OTOOpa)KaIOIMIMK TO, YTO OBLIO BBIBEIEHO Ha HKpPaH TaKOTO
yCcTporcTBay [9, c. 44].

3nech, OTHAKO, HETIb3d HE OOpaTUTh BHUMaHWE Ha pa3HOOOpa3ue CKPUHIIOTOB.
B pabote Toro e aBropa B Kaue€CTBE BUOB BBIJCIAIOTCS MOJHBIN U (hparMeHTapHBII.
B nmnepBom ciydyae wu300pakeHHME HE MpeanojaraeT yJaJleHUs Kakou-1u0o
uH(pOpPMAIH, BO BTOPOM — pedb BeAETCA 00 0TOOpakKeHUH JIUIIIb YaCTH HAOII01aeMOT0
Ha dKpaHe yCTporcTBa [9, c. 44].

Y4uuThIBas CKa3aHHOE, HENb3sl HE OTMETUTHh 0COOYI0 BaXKHOCTh YKa3aHUS KakK B
Hopmax [TIK P®, Tak M B COOTBETCTBYIOHIMX CyAEOHBIX Marepuagax Ha
IIPUHAJIEKHOCTh CKPHHILIOTA K KOHKPETHOMY BBHULY, IIOCKOJIBKY, HAIIPUMED, YKA3aHHE
Ha ()parMEHTapHOCTh CKPUHILOTA MOXET OBITh OCHOBAHHEM JId OOJee AeTaabHOTO
PacCMOTPEHHUs 3TOTO J0KA3aTEIbCTBA M, BMECTE C HUM, U IOCTAHOBKHU BOIIpOCa O
IIPUYHMHAX HEIIPEACTABIICHUS IIOJHOTO CKPUHILOTA.

ABTOp CTarbl NOJIaraeT TAK)K€ B KaueCTBE O00S3aTENbHOW XapaKTEpPUCTHKU
CKPUHIIOTA, MPEACTABISIEMOTO B KayeCTBE JI0KA3aTelIbCTBA, OTMEYATh BU3YAJIBHYIO
Pa3IMYMMOCTh BCEX €r0 3HAYMMbIX KOMIIOHEHTOB, BEb 110 PA3HBIM IIPUYMHAM KaKHE-
TO BJIEMEHTBhl M300pa)K€HUsI Ha SKpaHe MOTyT ObITh HEpazIMYuMbl (HE BHJIHBI).
CoOTBETCTBEHHO, U TpU pacledyarke H300pa)keHUs, MPEICTaBICHHOTO Ha JKpaHe,
KaKue-JI100 3JIEMEHTHI MOTYT ObITh HEPA3JIMYUMBI, OJHAKO 3TO HE 3HAYUT, YTO T€ WU
MHBIE AJIEMEHTHI (DAaKTUYECKU OTCYTCTBYIOT.

Hanpumep, Ha 5skpaHe, oToOpa)arolmeM B KOHKPETHBIX MOMEHT BpPEMEHHU
COJEP>)KAHHE TEKCTOBOIO JOKYMEHTA, TEKCT MOXKET ObITh HEBUAUM 110 pPa3HbIM
IpUYMHAM, B YacTHOCTH, BBUIY COBIAJCHMUsS LBeTa mipudra C I1BETOM (OoHa
(BbIMONIHEH HIpU(TOM Oeioro 1BeTa Ha 6es1oM (oHE) WM BBUY YPE3MEPHO Majoro
pa3mepa mpudrta. B utore mpu ocMorpe U300paKeHHsI Ha SKpaHE U €ro pacreyaTke
COOTBETCTBYIOLIHI TeKCT He OyneT BuaAeH. OHAKO 3TO HE 3HAYUT, YTO OH (DaKTUUYECKU
orcyTcTBYeT. CI0XKHO MPEIOJIOKUTh, B KAKUX CITy4asX JaHHBIA HIOAHC MOXET ObITh

3Ha4YuM, a B KaKUX — HCT. Ho HIHOPHUPOBATH €0, KaK HaM IPEACTABIIICTCA, HC CIICAYCT.
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Jlymaercsi, 4TO Ieecoo0pa3HO COMIACUTBhCS C TEMH aBTOpPaMH, KOTOPBIE
yCMaTpuBalOT HECTAOUIILHOCTh MPABOBOI0 CTaTyca CKPUHIIIOTA KaK JOKa3aTeIbCTBA, B
TOM YHCJIE U B paMKax I'pakJIaHCKOro mporecca [9, c. 45].

OT0 BBIpaXKaeTcs, BO-NEPBbIX, B OTCyTCTBUU yrniomuHaHus B ['TIK P®, kak u B
OPYTUX WCTOYHHKAX MPOLIECCYATIbHOTO 3aKOHONATENbCTBA, O CKPUHIIOTE Kak
JI0Ka3aTeIbCTBE; BO-BTOPBHIX, B HEOJAHO3HAUYHOUN CyneOHOW MpakTUKE, OTpakaromien
pacxXoKJeHUE B3MISAOB HAa CKPUHILIOT IPU PACCMOTPEHHH COOTBETCTBYIOLIUX JIEII
Pa3HBIMM CyIaMHU.

Jns wuiocTpauuu IpoOJieMbl MOXKHO 00patuThes, Hampumep, k O030py
cyneOHOM mpakTuku, yTBepka&HHOM [Ipesumuymom BepxoBHoro Cyna P® 29 mas
2024 r. B n. 36 ykazannoro O630pa nIpuUBOAUTCS B MPUMEP J€JI0, PACCMOTPEHHOE B
2023 r. Cyneb6Holi kojuieruu no rpaxkaanckum aenam BepxosHoro Cyna P®. B pamkax
YKa3aHHOTO CIIOpa B MEPBOIl MHCTAHIIMU CYJJOM OBLJIO OTKJIOHEHO NPUOOIIEHHUE K 1Ty
NIOKA3aTelIbCTB, COAEPKAIIMX IIEPENUCKY IOJb30BATEIEH DJIEKTPOHHOW ITOYTHI,
IIPEICTABICHHYO B BHJE CKpUHIIOTOB. CyJ CBOM JOBOJABI MOTHBHPOBAJ TEM, YTO
COOTBETCTBYIOIIAas TE€penucKka He Oblla 3aBepeHa, BBHUJy YETO0 HEBO3MOXKHO
YCTaHOBUTBH IPUYACTHOCTh UIMEHHO OTBETUHKA K CJIEIIKE.

[Ipy anesauMOHHOM pacCMOTPEHMHU Jela U3MEHEHUH HE MPOU30LLI0, IPUIEM
CyZl yKa3aj Ha TO, YTO MCTELl HE CMOT MPEAOCTABUThH MOATBEPKACHUI, KOTOpbIE ObI
OOBEKTUBHO CBUAETEIHCTBOBAJIN 00 OTCYTCTBUU U3MEHEHUI COMIEpKaHuUs TIEPEMUCKU.

[Ipu KaccallMOHHOM PaCCMOTPEHUH JIeJ1a BBIBOAbI HHXKECTOSIIUX CY/I0B HE ObLITU
IIOCTABJIEHBl TOJ COMHEHHE. B pe3yimprare OLEHKY [OKAa3aTENbCTB YK€ JaBall
Bepxosnsbiit Cyna PD, koTopbiM Ob1I0 YKa3aHO, B YACTHOCTH, YTO UMEHHO CY/JI TIEpPBOMA
MHCTAHLIUM HE CO3Jajl HEOOXONMMBIX YCIOBUM [JIsi BCECTOPOHHErO, IOJHOIO U
OOBEKTHBHOTO BBISICHEHHMSI BCEX OOCTOSTENBCTB J€JIa, HE OKa3aj COACHCTBHUS B
OCYIIECTBJICHUE TpaB HCTHA. Takke ObUIO MOMYEPKHYTO, YTO B aIEUIALUOHHON
MHCTAHLIUM HE BBIHOCWIJICS Ha OOCYXXIEHUE BOIPOC 00 HKCHEPTU3E CKPHUHILIOTOB
(rakoBass He Obuia mpoBeneHa). B wurtore pemo ObUIO HampaBieHO Ha HOBOE

paccmoTtpenue [2].
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3neck cTouT 00paTtuThes K nonoxeHusiM [locranosnenus [1nenyma BepxoBHoro
Cyna PO ot 23.04.2019 Ne 10, B wacTHOCTH, K 1. 55, rie [IneHymMmoM yka3zaHO Ha IpaBo
Cyla  OpUHUMATh  JOObIE  CpeIcTBa  JOKa3blBaHUS,  MPEIyCMOTPEHHBIE
IIPOLIECCYAIbHBIM 3aKOHONATEIBCTBOM, B YUCJIE KOTOPBIX U CPEACTBA, IOJIYYEHHBIE C
npyUMeHEeHUEM MHGOPMAIIMOHHO-TEIEKOMMYHHUKAIMOHHBIX CETEH, B YaCTHOCTH, CETU
«nTepuer» [3]. Comamasice ¢ [IneHyMoM B TOM, YTO COOTBETCTBYIOIINE CBEICHMUS,
nosydyeHHele nocpeactsoM cetu «Murepuer», Hopmamu ['TIK P® npenycMoTpeHsl,
HENb3sl HE 3aMETUTh OTCYTCTBUE MPSMOIO YyKa3aHUsi Ha CKPUHIIOT KaKk Ha BUJ
JIOKa3aTelIbCTBA, OMHO3HAYHO NMPUTOIHBIA K HCIOJB30BAHUIO B LENAX JOKA3bIBAHUS.
NMeHHO JaHHBIM HIOAHC JAET OCHOBAHUSL CyJaM OTKa3blBaTb B OIPENEIEHHBIX
CUTYyalUAX B MPUOOLIEHUH TAKOTO POJia MarepuasoB K JIEy.

KoHE4YHO, CKpHHIIOT HENb3s HE MPU3HATH MATEPUAIIOM, MOJYYEHHBIM
nocpeactsoMm cetn «MaTepHeT», ogHako I'TIK P® He comepkKuT 4ETKHX KPUTEPUEB,
KOTOpBIE TO3BOJISJIM OJHO3HAYHO OLIEHMBATh €r0 C TOYKH 3PEHUs JOIYCTHUMOCTH
npuoOmeHus: Kk aeny. M umMeHHO 3THUM OOYyCIIOBIMBAIOTCA IMOBOJABI OTKAa3bIBaTh B
MpUOOLIEHUU CKPUHIIOTA B KAYECTBE JOKA3aTEIbCTB.

B n. 55 yxazannoro Ilocranomnenusi Ilnenyma oOpaiiaercss BHUMaHuE Ha
HEO0OXOMUMOCTh O0ECIeYNBaTh HAJIMYME CIICAYIONIMX KOMIIOHEHTOB Ha CKPUHIIOTE
(pacnieyarke):

1) anpeca HHTEPHET-CTPAHULIBI, C KOTOPOU OCYIIECTBIICHA pPACIIEUaTKa;

2) TOYHOTO BPEMEHU TOTYUYECHUS;

3) moanucu, oTpaxkaroniei (hakT 3aBepeHUs pacreyarku.

VYKa3zaHHbIE KOMIIOHEHTBI, OOECIEUMBAIOIINE TPU3HAHME B  KaueCTBE
JI0OKA3aTeNIbCTBA CKPUHIIOTA, BaKHbI. 1€M HE MEHEE, UX OTCYTCTBHUE HE SIBISAETCS
OJTHO3HAYHBIM OCHOBaHWEM JUIsl OTKa3a B MPHUOOIIEHWH CKPUHINOTA K MaTepualiaM
JeJa B KaueCTBE JI0KAa3aTelabCTB. MHBIMU cloBaMM, NpH HAJUYUU YKa3aHHBIX
AIIEMEHTOB €CThb BCE OCHOBAHMS Jii MPUOOILIEHHS CKPHUHILOTA K ey, OJHAKO
OTCYTCTBHE TAaKHX DJIEMEHTOB MOXKET ObITh OCHOBAaHHEM OTKa3a, HO B TO YK€ BPEMSI CYII

HMCCT IIPAaBO UX IIPUHATH, B TOM YHCJIC o0ecrieunB COOTBCTCTBYIOITYIO BOSMOXXHOCTD
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IIPOBEAECHUS DKCIEPTU3bl HA IPEAMET JOCTOBEPHOCTH CBEACHHW M OTCYTCTBHS
u3MeHeHu. Jlymaercs, 4TO Takod MOMAXOHA JOTHYEH U TIPaBOMEpPEH, OCOOEHHO
YUYUTBIBAs BO3MOKHOCTb OJHO3HAYHOTO IIOATBEPKICHMS, HANpPUMEP, ITaHHBIX
IIEPENUCKHU, OCYIIECTBISABILIEUCS ITOCPEACTBOM IEKTPOHHOU IOYTHI.

YyuthiBas NpoOJEMHBIN XapakTep CynaeOHON MNpPaKTHKW, JOTHYHO OBLUIO ObI
npensoxuth BHEceHue B ' TIK PD Hopmbl, 0OecnieunBaronieil 0fHO3HaYHOE IPU3HAHKE
CKpHHIIIOTa B KaueCTBE JOKA3aTeJbCTBA MPHU €r0 COOTBETCTBUU ONPENCIEHHBIM B
3akoHe KputTepusiMm (ycioBusiM). Ho momoOHble wuaen yKe HEOJHOKPATHO
BBICKA3bIBAINCH B JINTEPATYPE, XOTS NOKA HE ObUIH MOAJIEP KaHBbI.

A. A. JKyiikoBa B 3TOW B3aUMOCBS3M OTMETWJIA, YTO NPH OYEBHUIHOMN
HeoOxonuMocTh ocTtaBuTh B crartbe 55 T'TIK PO mepeueHbs cpenctB noka3bIBaHMS,
CIeNyeT, TeM HE€ MeHee, KPUTUYHO OLEHMBAThb IIPUMEHSIEMOE BHOBbL CPEICTBO
NOKa3blBaHUsA, IPU YCIOBHM, YTO Takasi BO3MOXHOCTb IIPOJMKTOBAHA B PEXKUME
PEaNbHOTO BPEMEHU CYIIECTBYIOIIMM YPOBHEM TEXHUKHU. [Ipmyem, mo ee MHEHHIO,
KPUTHKE JOJKHBI OBITh MOJABEPTHYTHI MOMBITKA O€3yCIIOBHO «BCTPOUTH» TaKOE
CPEJICTBO JOKa3bIBaHUSI KAK HOBOE WJIM MHOE, HE OLEHUB MPEXKIE, KAKUM CIOCOOOM
3aukcupoBaHa HH(OpMaLMsA, MOMISKUT JIM OHA I[epefade MOCPEICTBOM
uH(}OpMaIMOHHBIX cucTeM uiu cetu Uuteprer [8, c. 536].

3akioueHune

B rpaxxmaHckoM nporecce CKpUHIIOT YK€ JOCTATOYHO LIMPOKO NPUMEHSAETCS
KaK JI0Ka3aTesIbCcTBO. TeM He MeHee, CyAbl HEOAHO3HAYHO MOAXOAST K €ro OLEHKE, B
CBSI3M C 4eM npencrapigeTca BaxHbiIM BHectTH B [TIK P® coorBercrByronue
YTOYHEHUs, KOTOpble Obl KOHKPETU3UPOBAJIU NEPEUYECHb YCIOBUH, MPU COOIIONECHUU
KOTOPBIX TAHHOE JOKa3aTeIbCTBO Oy/IE€T MPUHUMATHCS OJHO3HAYHO.

Ho nmpusHaBas CKpPUHIIOT JIOKa3aTeJIbCTBOM, BaXXHO O0OECIEUUTh U
00513aTEIbHOCTD €r0 OLICHKU Ha MpeIMET JTOCTOBEPHOCTH U U3MEHEHUH, 0COOEHHO ¢
y4€TOM TOr0, YTO COBPEMEHHBbIE HWH(OPMAIIMOHHBIE TEXHOJOTMH PaCHoJiararoT
0oraTtblM MHCTPYMEHTApHEM, JAIOLUIMM BO3MOXXHOCTb BHOCUTH B JIIOOBIE MaTepualbl

CyllleCTBeHHbIE MpeoOpa3zoBanus. OTcloa NMpUOOIIEHNE CKPUHILOTa K MaTepuaiaM
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rpaXaaHCKoOro Jcja AOJDKHO pacCMarpuBaTbCA KdaK OAHO3HAYHOC OCHOBAHHC JIJIA

Ha3HaAa4YCHH COOTBeTCTBYIOHIGﬁ OKCIICPTHUILI.
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VUCKYCCTBEHHBIA UHTEJUJIEKT U IPOBJIEMA I'PAYKJIAHCKOM
MMPABOCYBBEKTHOCTH B YCJOBUSIX POCCUMCKOM ITPABOBOM
CUCTEMBI

Koaupos Hekpy3 A0y iMazKui0BuY, K.10.H., IOIEHT, 3aBeaAyomuii kadgeapoii
«MexkayHnapoaHoe npaBo», TaIKUKCKU HALMOHAJIbLHbIM YHUBEPCHUTET,
JAymanoe, Taxxukucran, nekkodirtj@mail.ru

AHHOTALMSA

['paxxnanckasi mpaBoCyObEKTHOCTh — OJTUH U3 T€X HIOAHCOB MPAaBOBOM MPOOIEMATUKH
CYyLIECTBOBAHUS U PA3BUTUSA TEXHOJIOTMM UCKYCCTBEHHOI'O WHTEIIJIEKTA, KOTOPBIU C
Ka)XJIbIM TOJIOM CTAaHOBUTCS BCe 00Jiee akTyallbHBIM. B coBpeMeHHOI HayKe, 0COOEHHO
B IIOCJEIHHUE TOJbl, AKTUBHO OOCYXJAE€TCS BOMPOC HAJCICHUS TPaXIaHCKOU
MPaBOCYOBEKTHOCThIO CHUCTEM HCKYCCTBEHHOTO WHTEJUIEKTa, YEMY MPUBOIATCS
BIOJIHE YOEIUTENbHBIX apryMEHTBhI, B TOM YHUCJE OCHOBAHHBIC HA COIMOCTABJICHUU
TAKOr0 poOJa CHUCTEM C HOPUAWYECKUMH JMLUAMH, TPAOULHMOHHO NPU3HABAEMBIMU
CyOBbEeKTaMH TPAXKJIAHCKOTO MpaBa. TeM HE MeHee, CYIIECTBYET MHOTO CIIOPHBIX
BOIIPOCOB, CBSI3aHHBIX C PEIICHHWEM YKa3aHHOW TpoOieMbl, MO KpalHeWd Mmepe, B
paMKax COBPEMEHHOTO POCCHMCKOTO MpaBOBOro nmnoJisi. B maHHOW cTathe
paccMaTpUBAIOTCA 3aKOHOAATENIbHBIE W TMOJ3aKOHHBIE HOPMATUBHBIE ITPABOBBIC
OCHOBBI CYIIIECTBOBAHMS U (DYHKIIMOHUPOBAHUS CUCTEM UCKYCCTBEHHOTO MHTEIUICKTA,
00CYXKJIatOTCSl OCHOBHBIE MOJXOJbl K Pa3pelIeHUI0 BOMpPOca MPaBOCYOBEKTHOCTH
YKa3aHHBIX CHUCTEM, OOOCHOBBIBAETCS AaBTOPCKOE MHEHHE KacaTelbHO KaXKI0ro
noaxoma. IloxgBepraercst aHanmmu3y MpoOJieMaTHKa TMPABOBOTO PETYIMPOBAHUS
OTBETCTBEHHOCTH 3a Bpe/l, NIPUUUHEHHBIN B pe3ysibTaTe (yHKIIMOHUPOBAHUS CUCTEM
MCKYCCTBEHHOTO MHTEIIJIEKTA (B KOHTEKCTE MPABOCYOBEKTHOCTH YKa3aHHBIX CUCTEM).
OOcysxaaeTcst uiest 3aKperUieHUs: B paMKaxX pOCCUMCKOTO 3aKOHOIaTeIbCTBA MOHSATUS

«pOOOTU3UPOBAHHBIA  areHT», Kak CcyObeKTa  TpaXXJaHCKOro IpaBa U
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COOTBETCTBYIOIIMX TMPABOOTHOIICHUH, a 3HAYUT, U CyObeKTa TIpakTaHCKON
OTBETCTBEHHOCTH U 0OOCHOBBIBAETCS] HECOCTOATEIBHOCTh YKa3aHHOM HUJIEH.

KatoueBbie ciaoBa: ['K P®, unbopmManmoHHbIE TEXHOJIOTHUH, HCKYCCTBEHHBIN
MHTEIJIEKT, KBa3U-CyOBEKT, MPAaBOCYOBbEKTHOCTh, pOOOTH3UPOBAHHBIN areHT, CUCTEMA

HNCKYCCTBCHHOI'O MHTCJIIJICKTA, CY6’L€KT IpaXaaHCKOI'o 1rmpaBa, OpUINICCKOC JINITO

Crates moctynuia B penakmuio 25.06.2025, omoOpeHa mocie pereH3upOoBaHUs

20.08.2025, npundara k nyonukanuu 03.11.2025.

Original article

ARTIFICIAL INTELLIGENCE AND THE PROBLEM OF CIVIL LEGAL
PERSONALITY IN THE CONTEXT OF THE RUSSIAN LEGAL SYSTEM

Nekruz Kodirov, Candidate of Law, Associate Professor, Head of the
Department of International Law, Tajik National University, Dushanbe,
Tajikistan

Abstract

Civil personality is one of those nuances of the legal problems of the existence and
development of artificial intelligence technologies, which is becoming more relevant
every year. In modern science, especially in recent years, the issue of granting civil
legal personality to artificial intelligence systems has been actively discussed, which is
supported by quite convincing arguments, including those based on a comparison of
such systems with legal entities traditionally recognized as subjects of civil law.
Nevertheless, there are many controversial issues related to the solution of this
problem, at least within the framework of the modern Russian legal framework. This
article examines the legislative and subordinate regulatory legal bases for the existence
and functioning of artificial intelligence systems, discusses the main approaches to
resolving the issue of the legal personality of these systems, and substantiates the
author's opinion on each approach. The problems of legal regulation of liability for
harm caused as a result of the functioning of artificial intelligence systems (in the
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context of the legal personality of these systems) are analyzed. The idea of
consolidating the concept of a "robotic agent” as a subject of civil law and related legal
relations, and therefore a subject of civil responsibility, within the framework of
Russian legislation is discussed, and the inconsistency of this idea is substantiated.

Keywords: Civil Code of the Russian Federation, information technologies, artificial
intelligence, quasi-subject, legal personality, robotic agent, artificial intelligence

system, subject of civil law, legal entity

BBenenue

[TpobnemaTuka HMCKYCCTBEHHOTO MHTEJUIEKTa U B OTEUECTBEHHOM, WU B
3apy0eKHOM IrpakIaHCKOM ITpaBe SBJSETCS OTHOCUTEIBHO HOBOM, TEM HE MEHEE, OHA
KpallHE ocTpa U akTyajbHa, OCOOEHHO B KOHTEKCTE BOIIPOCOB, CBS3aHHBIX C
NPU3HAHUEM TPAKIAHCKON MPaBOCYObEKTHOCTH.

B mHacrosimiee BpeMsi NpaBOCyOBEKTHOCTh B paMKax pPOCCHUKCKOTO IIpaBa
IPU3HAETCS JIMIIb 32 YEJOBEKOM ((pU3NYECKHUM JIMIOM) U OObEAMHEHUSIMHU JIIOAEH
(ropuanueckuMu auramu). UTo xe KacaeTcs HCKYCCTBEHHOTO MHTEIUIEKTa (0ObEKTOB,
ABJIAIONINXCS  HOCHUTEISIMA ~ HMCKYCCTBEHHOTO  HMHTEIJIEKTa), TO 3a HHUMH
paBoCyOBEKTHOCTh HE Mpu3HaeTca. OJJHAKO BOIPOCHI, CBSI3aHHbIE C MPU3HAHUEM HX
MpaB NPaBOCYOBEKTHOCTH, AKTUBHO OOCYXIalOTCS B HaydyHOU M (uimocodckoit
JuTeparype. ITO MPEACTABISAETCS HE CIy4YalHO, BEIb WCKYCCTBEHHBIN MHTEIJIEKT B
ONpEAENEHHON CTENEHU CXOXK C MHTEIJIEKTOM YEeJOBEYECKUM, OCOOEHHO Mpu
MPUHSATUU PEUICHUI U COBEPLIEHUU KaKUX-TH0O0 NEUCTBUI, UMEIOIUX IOPUIUUYECKOE
3HaueHue. J[lanHoe 00CTOSATENHCTBO 00OCTpsieT 0003HAUCHHYIO BBINIE MPOOJIEMY H
TpeOyeT e€ mTyOOKOro OCMBICIEHUE KaK B (hriiocopCcKkoM, Tak B HAYYHO-IIPABOBOM U
3aKOHOJIaTEIbHOM JUCKYpCE.

OcHOBHas 4acTh

PaccMmoTpenne npoOieMaTHKA HCKYCCTBEHHOTO HWHTEJUIEKTAa B KOHTEKCTE
NpU3HAHUS TMPABOCYObEKTHOCTH II€JIeCO00pa3HO HauaTh C¢ HOpM [paxmaHCKoro

kofekca PO [1] (I'K PD), konkpeTusupyronmx AanHbiii Bornpoc. Cy/is o copepKaHuio
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cootBeTcTBytomux HOpM ['K P®, mpexnae Bcero, cT.ct. 17 u 49, MOXXHO NpUNATH K
BBIBOJly O JIOMYCTUMOCTH TPHU3HAHUS CyObEKTaMH TPakIaHCKOTO  IpaBa
HCKITFOUUTENHHO (PU3MYECKOTO JINIIA (4EJI0BEKA) U FOPUIAMIECKOro Jnma (popmMaabrHOTO
oOBbEIMHEHHS TPaXAaH U (WIM) IOPUANYECKHX JHIL). DTO O3HAYAET, YTO B OCHOBE
IPaBOCYObEKTHOCTH MPSIMO WJIM KOCBEHHO HAXOAMTCS MMEHHO YeJIOBEK, JUYHOCTbD,
4TO o0ecrnieunBaeTcs COOTBETCTBYIOIIMMHU npaBaMH, 00s13aHHOCTSMM,
OTBETCTBEHHOCTHIO.

O4eBUIHO, YTO B MOHUMAHUU POCCUICKOIO 3aKOHOMATENS JIULO, SIBISIOLIEECS
HOCHUTEJEM NPABOCYOBEKTHOCTH, 00JIaJaeT ONPEAEIEHHON aBTOHOMHOCTBIO, MPEKIE
BCEr0 aBTOHOMHOCTBIO BOJIM. 1 B 3TOM CMBICIIE KIIFOUEBOE YCIIOBHE, MO3BOJIAIOIICE
MPU3HATH JIMLIO CyOBEKTOM, - ’TUM MMEHHO aBTOHOMHOCTb, JIa)K€ €CJIM OHa BEChMa
OrpaHUYEHHasl.

B HAy4yHOM  JIUTEparype  BCTPEYAIOTCA  pa3IUyHble  TPAKTOBKHU
MPaBOCYOBEKTHOCTH KaK B LIEJIOM, TaK U IPUMEHUTENBHO K TPaXXAaHCKOMY IpaBy. Tem
HE MEHee, B LEJIOM YIOMSHYTBhIE BBIIIE€ HOPMBI PAacKpbIBalOT IPABOBOM CMBICI
MPaBOCYOBEKTHOCTH U JAIOT €€ NMOHMMaHHE KaK HEKOTOPOW CIIOCOOHOCTH TOTO HIIU
MHOTO JIULIA:

- CyIIECTBOBaTh ABTOHOMHO B IIPABOBOM I10JI€ TOCY/IapCTBa;

- OBITh HOCHUTEJIEM TIPaB U 00s3aHHOCTEM;

- OTBeYaTh [0 CBOUM 00513aTEIbCTBAM;

- 3alIMILIATh CBOM MPaBa U UHTEPECHI.

[IpaBOCYyObEKTHOCTh YEIOBEKA KAKUX-TMOO COMHEHUN HE BBI3BIBAET. UTO
Kacaercs IOPUINYECKUX JIMIL, TO 00 UX MPaBOCyOBEKTHOCTU B JIUTEPAType BEAyTCA
HEKOTOpPbIE CHOPBI, HO B paMKaX JaHHOW CTaTbl OHM HE 3aTparuBarorcs. B mrobom
cllyda€ B OCHOBE  MPAaBOCYObEKTHOCTH  IOPUAMYECKOTO  JIMLIA  JICKHUT
paBOCyOBEKTHOCTh 4eoBeKa (YUpeauTess, PYKOBOIHUTENs), AaKe €CIU YEJIOBEK
MMeeT BECbMa ONOCPEIOBAHHOE OTHOIIEHHUE K IopuaAnYecKomy suily. [loaTomy B ienom

BOIIPOC HpaBOCY6’beKTHOCTI/I OPpUINYCCKUX JIML MOXHO CUMUTATb pCIHéHHBIM, BCAb
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MOJIXO K 3TOMY BOIPOCY TOCYAApCTBOM BBIPA0OTaH YK€ JAaBHO M peaju3yeTcsl Ha
BITOJIHE MOHSATHBIX MIPUHIUTIAX.

Yro ke KacaeTcsi HCKYyCCTBEHHOIO MHTEIJIJIEKTA, TO OTHOCHTEIBHO HErO BOIPOC
MpaBOCYOBEKTHOCTH €mMI€ TOJNBKO HAXOMUTCA B COCTOSHUHM pa3paboTKu. XoTs
onpeeéHHbIe HOPMAaTUBHBIE MOJIOKEHUS ACHCTBYIOT, OHU BBI3BIBAIOT OIPEICTIEHHBIC
npo0OsIeMbl U HE JAIOT OAHO3HAYHOTO MMOHUMAaHUsI TOT0, KAKMM UMEHHO 00pa3oM OyayT
pemarbcsi BONPOCHl TMPAaBOCYOBEKTHOCTH B JajbHEHIIEM, MO MeEpe pa3BUTHS
TEXHOJIOTUH HMCKYCCTBEHHOTO HWHTEJUIEKTa, KOTOPO€, K CIIOBY, OTIMYaeTCA
CTPEMUTEIBHOCTHIO U HECET BBICOKHE PUCKU U Jisi Poccum kak rocynmapcTsa, U AJis
yesioBeyecTBa (B I100aIbHOM MaciiTade).

Jis w3ydeHuss BBIOpaHHOM TEeMBI 0CO00 3HAYUMBIM SIBISIETCS  BOIIPOC
NOHMMAaHUS  CYIIHOCTM  HCKYCCTBEHHOIO  HHTEVIEKTa B POCCHUHCKOM
3aKoHoAarenbCTBE. JIaHHOMY aclekTy yHelsieTcsi BHUMaHHue, XOTs W HeOonbinoe. B
®enepanbHOM 3aKkoHE 24.04.2020 Ne 123-D3 HCKYyCCTBEHHBIA MHTEJUIEKT TPAKTYETCSI
KaK KOMIUIEKC TEXHOJOIMYECKHX PEIICHUH, AAIOMIUA BO3MOKHOCTH UMHUTHPOBAThH
KOTHUTUBHBIC (DYHKIIMU YeJioBeKa (BKJIOYas caMOOOy4YeHUE M TMOMCK pelnieHui 0e3
3apaHee 3aJaHHOTO ajJrOpUTMa) W TMONydYaTh NPU BBHIMOJHEHUM KOHKPETHBIX 3aj/ad
pe3yibTaThl, COMOCTaBUMbIE, KaK MHUHHUMYM, C pE3yJbTaTaMH HHTEIEKTYyaJbHOU
AESTeNbHOCTH YenoBeka. [Ipr 5ToM KOMILIEKC TEXHOJIOTUYECKHUX PEIICHUH BKIIIOYaeT
B ce0st:

-  MH(POPMALMOHHO-KOMMYHUKALIMOHHYI0 HH(PACTPYKTYypy (B TOM UHCIE
WH(GOPMAITMOHHBIE CUCTEMBI, HH(POPMAIIMOHHO-TEIEKOMMYHUKAIIMOHHBIE CETH, UHBIC
TEXHUYECKUE CPEICTBA 00padOTKH MH(GOPMAIIHH);

- IporpaMMHO€e oOecrieueHre (B TOM YUCJE B KOTOPOM MCHOJB3YIOTCS METOIbI
MAaIIMHHOTO 00y4eHus);

- POTIECCHI M CEPBUCHI TI0 0OPAOOTKE JAHHBIX M MIOUCKY PEIIeHu [2].

B tom xe denepaibHOM 3aKOHE MPEACTABICHO W ONPEAECICHUE TEXHOJIOTUH

HCKYCCTBCHHOI'O MHTCIIJICKTA, IO KOTOPBIMU IMPCJIOKCHO IMOHUMATh, B YaCTHOCTH,
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CIENYIOIIME OCHOBAaHHbIE Ha UCIOJb30BAHMM HUCKYCCTBEHHOIO HWHTEIJIEKTA
TEXHOJIOTUU:

- KOMITBIOTEPHOE 3PEHHE;

- 00pabOTKy €CTECTBEHHOTO SI3bIKA;

- pacro3HaBaHUE U CUHTE3 PEUU;

- UHTEJUICKTYAJIbHYIO TOJIIEPIKKY IPUHSATHS PEILICHUM;

- IEPCHEKTUBHBIE METO/IbI ICKYCCTBEHHOTO UHTEIJIEKTA [2].

HexoTopble MOMEHTBI 31€Ch BBI3BIBAIOT ONPEIEIEHHBIA HHTEPEC. BO-11epBBIX, U3
MPEACTABICHHOTO OMNPEEJICHUs] HE COBCEM IOHSTHO, SIBISETCS JIM CaMOOOyudeHHE
00s13aTeTbHBIM KOMIIOHEHTOM Ka)XIOW CHCTEMbI, 0a3HpyIOUIEHCs Ha UCKYCCTBEHHOM
WHTEJICKTE.

Bo-BTOpBIX, Kpyr MEpPCHEKTUBHBIX METOIOB HCKYCCTBEHHOIO WHTEIIEKTA
OKOHYATEJIbHO HE OIpENeEH, U TyMaeTcs, YTO OH CO BpEMEHEM OyJIeT pacIIupsAThCs,
a 92TO O3HaYyaeT MW TEHJCHUMIO K TMOCTEIEHHOMY PACIIMPEHUIO TOHATHS
«UCKYCCTBEHHBIN UHTEJICKT.

B-Tpethux, ykazaHHOE ONpeIeIEHUE NCKYCCTBEHHOTO HHTEIJIEKTA HE OTPaXkaeT
BCEH MOJIHOTHI 3TOr0 (heHOMEeHa. TO €CTh OHO SIBJSETCS HECKOIBKO OJHOOOKHM, UTO
CTAHOBUTCS OCOOCHHO OYEBUIHO, €CIM OOpaTUThCS K KOHKPETH3UPYIOIIEMY
TEPMHUHOJIOTHYECKYIO COCTABIIAIOIILY0 UCKYCCTBEHHOTO UHTEIUIEKTa HalmonansHOMY
craugapty «CucTteMbl HCKYCCTBEHHOTOo WHTeiiekra. Kiaccudukamus cucreMm
HMCKYCCTBEHHOTO MHTEJIEKTaY [4].

Vkazannplii HanuonaneHbIM CcTaHAApT B 1EIOM AyOIUpYyeT OMpeacsiCHUE
TEPMHUHA «MCKYCCTBEHHBIN MHTEIJIEKT» M PACKPBIBAET €r0 COCTABJISIONINE, 4 TAKKE
BBOJIUT HEKOTOpHIE JOMOJHUTENbHBIC TEPMUHBI, Jaromue O0ojiee KOHKPETHBIE
MpeNcTaBlieHus 00 MCKycCcTBeHHOM uHTeiwiekTe. B 1. 3.40 cuctema MCKyCCTBEHHOTO
unreinekra (CUN) TpakTyeTcst Kak «TeXHUYeCcKasi CUCTEMA, B KOTOPOU UCTIOIb3YIOTCS
TEXHOJIOTUU UCKYCCTBEHHOT'O MHTEIIJIEKTAY.

B n. 3.3 HamuoHnansHOro cTaHjgapTa pacKpbiTO COAEpPKAHUE OJHOU U3

BakHeHmux xapakrepuctuk CHUM — aBTOHOMHOCTB, OTpaxaromas CrIoCOOHOCTb
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CaMOCTOSATENbHO (0€3 yJ4acTHsl 4eJIOBEKa) BBITIOHATH BO3JIOKEHHBIC HA Hee (DYyHKITUN
Ha MPOTSHKEHUH 33JJaHHOTO BPEMEHU U € 33/IaHHBIMU TIOKA3aTeIIIMU:

- KauecTBa,

- HaJIC)KHOCTH,

- 0€30MacHOCTH.

[Tpuuem CUMU, sBasitonuecss aBTOHOMHBIMM, COTJIACHO MPUMEYaHUIo K 1. 3.3,
noJjiekar 00s3aTeIbHOMY KOHTPOJIIO WIIM HAJI30Py CO CTOPOHBI YEJIOBEKA.

B 1n. 3.2 HauuonanbHOro craHmapra NPEACTABICHO  ONPEACIECHUS
ABTOMAaTHUYE€CKOW CUCTEMBI, ITOJI KOTOPOM MOHUMAETCSI «COBOKYITHOCTh YITPABIIsIEMOTO
oObekTta u aBToHOMHON CUU, dyHKUMOHUpYIOIIas CaMOCTOSTENbHO, 0€3 ydacTus
YEJIOBEKAY.

Takum 00pa3oM, POCCHUUCKUM PETYIATOPOM yCMATPUBAIOTCS, KAK MUHUMYM,
TpHU OOBEKTA:

- HEMIOCPEICTBEHHO UCKYCCTBEHHBIN UHTEIIJICKT;

- CHnN;

- aBTOMaTHUYecKasi CucTemMa

Otcrona BO3HMKAET BOMPOC O TOM, YTO M3 MEPEYUCICHHOTO MOXET OBITh
HAJIEJICHO MPABOCYOBEKTHOCTHIO B CITydae MOJ0KUTEILHOTO PEIISHUsI TOTO BOmpoca?
Jlymaetcs, 4To pedb JA0KHA BECTUCh UCKITIOUUTEIHHO 00 aBTOMaTHYE€CKOM CUCTEME.

B 10 ke Bpemsi, 0JHO3HAYHBII OTBET HA 3TOT BOIPOC BPSI/ I MOXKHO JaTh, BEAb
pa3rpaHUuUTh YKa3aHHbIE (DEHOMEHBI B MPAKTUYECKOM MIIOCKOCTH MOXKET ObITh KpaiiHe
CIOKHO WJIM JaXe HEBO3MOXKHO, B OTIMYME OT HOPMATUBHOIO ((pOpMajbHOIO)
pasrpaHUYeHusi, OCOOEGHHO  YYHMTBIBasgE  BO3MOXKHOCTh  (DYHKIIMOHUPOBAHUS
HMCKYCCTBEHHOIO MHTEJJIEKTA (CUCTEM, OCHOBAHHBIX HA MCKYCCTBEHHOM HHTEJIJIIEKTE)
B paMKax UHTEPHET-IIPOCTPAHCTBRA.

Her u oOmenpuHsATOr0 B3MIsAIa Ha PEIICHHE BOMPOCA aBTOHOMHOCTH. Tak, B
yKazaHHOM HalMoHambHOM CTaHJIapTe HE KOHKPETH3UPYETCS, O KaKOW HMEHHO
ABTOHOMHOCTH BEIETCS pPeYb — MOJHOM WM YacTU4HOW. B aton ces3u. 11. M. Mopxar,

YKa3bIBacT Ha BO3MOXKHOCTb IMPpU3HAHUA HCKYCCTBCHHbBIM HHTCIJICKTOM
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CaMOOPTaHU3YIOLIEHUCS KOMIIBIOTEPHO-ANIIapaTHO-NPOrPaMMHON BUPTYaJIbHOM WU
KnOeppU3nIecKoil CUCTEMbI, KOTOpas 00JajaeT Kak IOJHOW, TaKk ¥ YaCTHYHOU
aBTOHOMHOCThIO. [IpruéM B ompedeneHWH YyKa3aHHOTO aBTOpa KOHKPETHO
NOTYEPKUBACTCA KOMIUIEKCHOCTh XapaKTEPUCTUK HCKYCCTBEHHOTO MHTEJICKTa
MBICJIUTB, CaMOOPIaHNU30BBIBATHCH, oOyyJarscs, NpUHUMATh pereHus
camocTosTenbHo [11, c. 69].

bonee TOro, ykazaHHBIA aBTOp HE YINOMHHAeT O TaKUX acleKTaX, Kak
¢yukiuonupoanne CHUU Ha mpoTssKeHUHM 3alaHHOTO BPEMEHM B COOTBETCTBUU
3aJaHHBIMH  TIApaMeTpaMH  KadecTBa, HAAE&KHOCTH,  O€30MacHOCTH,  UTO
npeacTanisieTcs 0osiee BEpHBIM € TOUKU 3peHust peanuid pazsutus CUU, Beab Henb3s
UCKITIOUNTh, 4T0 oTAenbHbie CHUU MoryT B cBOEM (DyHKIIMOHUPOBAHUU HE OTBEYATh
onpenenéHHbIM MapaMeTpaM KauecTBa, HaAEKHOCTH, Oe3omacHOCTH. B koHedHOM
UTOre J0 OIpeNeI€HHOI0 MOMEHTa 00 YKa3aHHBIX XapaKTEpUCTHUKAX HEBO3MOXKHO
CYIUTh: CHCTeMa OOBEKTHBHO MOXKET CUUTAThCsl O€30MacHOM, HaAEKHOM,
KaueCTBEHHOM 10 TOT0O MOMEHTA, IoKa B pe3yibrare €€ (YyHKIMOHHUPOBAHUS HE
BO3HHUKJIA pealibHas OMacHOCTh, HE MPUYUHEH Kakou-11bo Bpen. M B 3TOM cMmbIcTe,
HampuMep, 0e30MacHOCTh — JUIIb YCJIOBHAs XapaKTEPUCTHKA, KOTOPask MOXKET OBITh
BeCbMa HEOOBEKTUBHOM.

Y4auThIBas BO3MOXHOCTh CaMOOOYUYEHHUSI U MBIIUICHUS aHAJIOTUYHO YEIIOBEKY,
COOTBETCTBYIOLIIME  XapaKTEPUCTUKH, Kacawoolluecs  HaIEKHOCTH, KadyecTBa,
0€30MMacHOCTH, TOXE MOTYT MEHSAThbCsS. [loaToMy MX OOBEKTHBHAs OIEHKa TOXe
MPECTaBISIeTCS COMHHUTENbHONW. OTCI0Ma aBTOHOMHOCTH HE OO0S3aTEIbHO MOXKET
XapaKTepU30BaThCSl  KAYECTBOM, HAJEKHOCTHIO, O€30IaCHOCThIO.  YKa3aHHbBIE
XapaKTePUCTUKH SBISIFOTCS JIMIND JKeTaeMbIMHU. JlymMaeTcs, 4To Jis TpU3HAHUSA
aBTOHOMHOCTH JOCTaTOYHO JIMIIb HAJW4YME CHOCOOHOCTH M (WJIHM) BO3MOKHOCTH
¢byHKIIMOHUpOBaHUEe Oe3 ywacTusi uenoBeka. M Takoe (yHKIIMOHMPOBAaHWE BIIOJIHE
MOJKET ObITh HEKaY€CTBECHHBIM, HEHAIC)KHBIM, OMTACHBIM.

C y4eToM yKa3aHHBIX HIOAHCOB, Npe3uaeHTCKuM Yka3zoM oT 10.10.2019 Ne 490

OBLIO 3anpemieHo  ACJICTUPOBAHHUC  CHUCTEMaM  HMCKYCCTBCHHOIO HHTCJIJICKTA
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OTBETCTBEHHOTO HPABCTBEHHOTO BHIOOpA (B TOM YHCJIE NMPHUHSITHE JIFOOBIX PEIICHUIA,
CIOCOOHBIX OKa3aTh BIUSHHE HA >KU3Hb WJIM 3JI0pDOBbE YEJOBEKAa), a TakKxke
JEJETUPOBAaHNE OTBETCTBEHHOCTU 3a MOCIHEICTBUSL MPUHATUS peiieHuil. [Tpu sTom
MOAYEPKHYTO, YTO OTBETCTBEHHOCTh 3a BCE TMOCIEACTBUS pPabOThl CHUCTEM
MCKYCCTBEHHOI'O HMHTEJIJIEKTa BCerna HeceT (PU3MYEeCKoe WIM IOPUANYECKOE JIUIIO,
MPU3HABAEMOE CYOBEKTOM OTBETCTBEHHOCTH B COOTBETCTBHM C POCCHHCKHM
3aKOHOJIaTEJILCTBOM [3].

Takum  o00pa3oM, OBIT OJHO3HAYHO PEMIEH BOMPOC OTHOCUTEIHLHO
MPaBOCYOBEKTHOCTHU: MTPU3HAHA HEAOMYCTUMOCTh HafeneHuss CUU Takum CBONCTBOM,
YTO BIOJIHE 0OOCHOBAHHO.

B HayuyHOWM swmTeparype MHEHHMS ~ KacarellbHO  PEIICHWS  BOIpoOca
npaBocyobekTHOCTH CUU pacxonsrces v yCIOBHO MOXKHO BBIICIIUTH TP MOIAXO/A:

- npupaBuuBanne CUU no crarycy ¢pusndeckoMy JIniLy;

- npupaBHuBanue CUU k ropuaumueckum auuam [6, c. 90; 5, c. 157; 9, c. 63].

Oco0OeHHO WHTEpecHBIM Tpencrabnsercs uaes . [pummHa 0 BBEIEHUU B
POCCHUICKOE 3aKOHOJATENbCTBO MOHATUS POOOTHU3UPOBAHHOIO areHTa (poloTa-
areHTa), ol KOTOPbIM IpeJiaraeTcsi MIOHUMATh po00Ta, KOTOPBIH MO BOJIEU3bSIBIICHUIO
COOCTBEHHHKA U B CHJTy KOHCTPYKTUBHBIX OCOOCHHOCTEH:

- MpeIHa3HAYCH JIJI Y4acTHs B TPaKJaHCKOM 000pOTeE;

- ©MeeT 000Cco0ICHHOE UMYIIIECTRO;

- OTBEYAET 10 CBOMM 00s13aTeNIbCTBAM yKa3aHHBIM UMYIIECTBOM;

- MOKET OT CBOET0 UMEHH MPUOOPETATh U OCYIIECTBISATh TPakAaHCKHUE MpaBa 1
HECTU IPAKJAHCKHE 00s13aHHOCTH, OBITh UCTIIOM M OTBETYMKOM B cyze [7].

A. B. AdaHacheBckasi yKa3aHHBIM TIOAXOJ, IIE€JIBIO KOTOPOTO SIBISIETCS
npupaBHuBanne CHUM K ropuanueckuM JHIAM, paclieHWBaeT Kak Haunboee
MIPUEMJIEMBIA, B TOM YHCJIE€ C TOUYKH 3PEHUSI POCCUMCKOTO 3aKOHOAATENbCTRA |6, ¢. 90],
YTO, OJJHAKO, BEChbMa CIIOPHO.

Nurepecnoe mHenue Boickazanmu [. A. T'amkue u E. A. BoliHukaHuC:

«IIpobmeMHbIil BOIIPOC O BO3MOXHOCTH WJIM HEBO3MOXKHOCTU MpPU3HATH POOOTOB
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CyObeKTaMH TpaBa B 3HAYUTEIBHOM CTENEHU CBsI3aH C TMOSBICHUEM MOKOJICHUS
ABTOHOMHBIX pOOOTOB, CIOCOOHBIX K camMmo00y4yeHuto. B nepByto ouepesb, BOZHUKAET
MOTPEOHOCTh B IPABOBOW OLIGHKE CUTYyallUid, KOrjga JAEHCTBUSA poOOTa MPUBOAAT K
HaHECEHMIO Bpea (Aenukry)... Ho 1eno B ToM, 4To ¢ TEXHHYECKOM TOUYKH 3PEHUS CAMU
MOHSTHUSI «aBTOHOMHOCTb pO00Ta» M «caMooOyueHrne poOoTa» 03HayaroT OTCYTCTBUE
CTOINPOIIEHTHOW MpeACKa3yeMOCTH ero mnoBenaeHus. ClenoBarebHO, BO3MOXKHA
CUTYyallUs, KOT/Ia YCTaHOBUTD MPSMYIO CBSI3b MEXKY JIEUCTBUSIMU IIPOU3BOJUTENS WU
IOJIB30BATENS U TEM BPEIOM, KOTOPBI MPUYMHUI pOOOT, KpailHE CIIOKHO.» [8, ¢. 41].
N3noxxeHHOe 03Ha4aeT, YTO paccMaTpHUBaTh OJHO3HAYHO pa3padOTYMKa W BIIaJeliblia
CHUUN wmoxer ObITh HE BHojlHe o0OOCHOBaHHO. IloMHMO TOro, pelieHue o
uenecoodpaznoctu Hazaenenuss CHUM  cratycom cyObeKkTra MpaBO TOXKE BEChbMa
COMHHUTEIIBHOE.

VYKka3zaHHbIE aBTOpPHI MpPEIJIaraloT B Ka4eCTBE aJbTEPHATHBBI MPUMEHUTH
y1rono0ieHus: poO0TOB CyObeKTaM, MIPU3HAB UX «KakK Obl CyObEeKTaMU MpaBa» (KBa3u-
cyobekramu). Takoe pelieHune 6a3upyercs, B 4acTHOCTH, Ha 1. 2 cT. 124 'K PO,
COIaCHO  KOTOpOMY,  IyOJUYHO-TIpaBOBbIE  OOpa3oBaHUsl  YMNOAOOJISIOTCS
IOPUANYECKAM JulaMm |8, c. 45].

B. A. JlanTeB BhICKa3bIBaET MPEIONIOKEHNE O TOM, 4TO B OyaymieMm B X XII Beke
BO3MOXXHO MPU3HAHUE MCKYCCTBEHHOTO HWHTEJUIEKTa, CIOCOOHOTO COBEpLIATh
1udpoBbIe IEHCTBUS — pelieHus (Kak ¢ MX MaTepuain3aiueil B peaJIbHOM MUPE, TaK U
0e3 TakoBoi), cyObekToM mpaBa. [1oka ke 3To 00bekT mpasa [ 10, c. 97-99].

To ecTh mepecMoTp BOMpoOca MPaBOCyObEKTHOCTH B HEKOTOPOM CMBICIIE — 3TO
BOIIPOC BpEMEHU. BO3MOXXHO, B HOBBIX PEAJMAX CTAaTyC COOTBETCTBYIOLIUX CHCTEM
Oynet nepecMoTpeH. OCOOEHHO 3TO MPENCTaBISAECTC PEATUCTUYHBIM B TOM Cllydae,
€CIIM UCCIIEyeMbI€ TEXHOJIOTHUU BBIMIYT HA MPUHUIUNHAIBLHO HHOW YPOBEHb, KOTJa UX
aBTOHOMHOCTB Oy/I€T CYIIIECTBEHHOM!.

OnHaKo U3JIOKEHHOE HE O3HAYaeT, YyTo MpolsiemMa MpaBoCyOBEKTHOCTH OyHeT
pemieHa, nqaxe koraa coorBerctByromue CUU (po6oTsl) OyayT nmpu3HaHbl CyObeKTaMH

(kBa3u-cyobekTamu). OO003HaYeHHas MpodiieMa MPaBOCYOBEKTHOCTH OCIIOXKHSETCS,
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MPEXK/IE BCETO, HEOOXOIMMOCTBIO PEIICHUS IPOOIEMbI OTBETCTBEHHOCTH, a IOCIIEAHEE

— «OCIIOKHSIETCS] TAaKXKE M T€M, UTO 3aTparMBaeT Takue BakHbIE OJiara, Kak >KU3Hb U

310poBbe» [TroTueBa, c. 54]. 1 nmockonpKy 1Mo OOBEKTHUBHBIM INPHYMHAM OCO3HAHHE

YKa3aHHbIX LEHHOCTEH HCKYCCTBEHHOMY HHTEJUIEKTY HEIOCTYIHO, O IpU3HAHHE

poOOTOB CcyOBEKTaMM IMpaBa HEYMECTHO. Bompoc ke 0 UX NpUpaBHUBAHUM HX K

IOPUMYECKHUM JIUIaM, KaK HaM MPeICTaBIsIeTCs], TpeOyeT AalbHEHIIero 00CyKICHHUS.
3akiouenune

O4eBUIHO, YTO POCCUHCKOE 3aKOHONATEIbCTBO €HIE  HYXKIAeTcs B
COBEPILEHCTBOBAHNUHU B BOIPOCAX, CBSI3aHHBIX C IMPABOBBIM PErYIHMPOBAHUEM CTaTyca
CUCTEM MCKYCCTBEHHOI'O MHTEJUIEKTa U YNPABISEMbIX TAKUMH CUCTEMAMU OOBEKTOB.
Hecmotps Ha To, 4TO B HACTOALIEE BPEMS B OpraHax 3aKOHOJIATEIbHOW BJIACTH BOIIPOC
O IIPU3HAHUU PABOCYOBEKTHOCTH IPUMEHUTEIBHO K HCKYCCTBEHHOMY UHTEJUIEKTY HE
CTOUT, B Hayke M (¢uiocopuu OH aKTUBHEUIIUM OOpa3oM OOCYKITaeTcsi, YTO He
CIIy4aiHo.

Jlymaercsi, 4To B3DVISIIBI, MCXONS M3 KOTOPBIX Pa3paOOTYUMKU M BJIaJEIIbIIbI
ABTOHOMHBIX ~ CHCTEM, HAJECNEHHBIX HCKYCCTBEHHBIM  HMHTEJUIEKTOM, HECYT
OTBETCTBEHHOCTh, OyJIET B CKOPOM BPEMEHU MEPECMATPUBATHCS, OCOOEHHO YUYHUTHIBAs
ONpeNeNEHHYI0  HEMOAKOHTPOJIBHOCTh TaKMX CHCTEM M CHOCOOHOCTh K
caMOOOYyUYEHUIO.

[TonBOAst UTOT, aBTOP CUMUTAET BO3MOYKHBIM IOAYEPKHYTH HECOCTOATEIBHOCTh
uael, B paMKax KOTOpbIX ympasisieMbiii cpenctBamu CUIM aBTOHOMHBIN OOBEKT
(pobota) mpennaraercs NMpUPaBHATH B CTaTyce K (Quanyeckomy Juily. Mexnay Tem,
BOIIPOC O HAJCJICHUH TAaKUX OOBEKTOB XapPAKTEPUCTUKAMH CyObEKTa WM KBa3H-
cyObekTa emié AoMKeH o0cyx)aaThcsa. B mro0om ciaydae maxke KBa3u-CyObEKTHOCTh
poOOTOB NODKHA 0a3MpoBaThCs HAa CYOBEKTHOCTH TEX JIMI[, KOTOphIE WX

pa3pa6aTHBaI0T, BJIAJICKOT UMH U HUCIIOJIB3YIOT UX.
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VIK 346.2

COOTHOUWEHHUE MNOHSITUMN « CAMO3AHSTBIN» U
«MHAUBUIYAJBHBIN MPEAINIPUHUMATEJIb» B HAYYHOM
JIUCKYPCE U 3AKOHOJATEJBbCTBE

KoaupkyJioB Xypuen PaxmMoHoBHY, K.10.H., JOLHEHT Kapeapsl «MekIyHapoIHOe
npaBo», TalKUKCKU HAMOHAJILHBIN YHUBepcUTeT, Jlymanode, Tagkukucrax,
khurkodirkulus72@yandex.ru

AHHOTANMSA

Ilenp cratbu — ONPENETUTH COOTHOLICHUE TIOHATUM  «CaMO3aHSTBIA» U
«MHIUBUAYAJbHBIM  MOPEANPUHAMATENB» HA OCHOBE aHalM3a POCCUHCKOIrO
3aKOHOJATEIhCTBA U HAYUYHBIX TOUEK 3pEHHUsl. ABTOPOM MOMUYEPKUBAETCA OJU30CTh
YKA3aHHBIX IMOHSATUH U B TO K€ BpEMs MPU3HACTCS HAIMYME KaK 3HAYMMBIX CXOJICTB,
TaK W Pa3IUYUd MEXKAy CTaTyCaMH CaMO3aHSITOT0O H  HWHIAWBUAYaJIbHOIO
MpEINPUHUMATENS. YKA3bIBAETCS HA OTCYTCTBME B 3aKOHOJIATEJILCTBE KAaTETOPUHU
«CaMO3aHATHINY» W HCIOJIB30BAaHUU JUIsI O0O3HAYCHHMS TaKUX TPakJIaH TEepMHUHA
«IUTATENBIIMK HAJIOTa Ha PO ecCcHoHambHbIN 10X01». B CBSI3U C 3TUM BBICKA3bIBACTCS
MPEUIOKEHUE O TIPU3HAHUM TTOHATHM «IUIATENBIIUK Hallora Ha MpodeCCHOHAIBHBIN
TOXO» U «CaMO3aHATHIN» cHHOHMMamu. OOpalaercs NpHCTaTbHOS BHHUMaHUE Ha
MPEINPUHUMATENBLCKUN XAPAKTEP JESITEIbHOCTH CaMO3aHAThIX T'PaXKaaH, KOTOpas, B
CYIIHOCTH, HE OTJIMYAETCS OT ACATCIbHOCTH MHIUBUAYAJIbHOTO MIPEANPUHUMATES, 3a
HCKJIFOYEHUEM HEKOTOPBIX OTPAHUYECHHUI.

KuarwueBble cjioBa: Ou3Hec, 3aHIATOCTh, MHAWBUAYAJIbHBIA TTPEATPUHUMATEIb, HAJIOT
Ha npodecCruoOHaTbHBIN TOXO[, MpeANPUHUMATETbCKAS JEeSITEIIbHOCTb,

MpCANMPUHUMATEIIBCKOC 3aKOHOAAaTCIIbCTBO, CaMOSaHHTBIﬁ, TpyaoBasa ACATCIIbHOCTD

Cratbs moctynmia B penakiuio 09.07.2025, omoOpeHa mocie peneH3upOBaHUS

16.09.2025, npunsirta k nyonukanuu 03.11.2025.
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THE RELATIONSHIP BETWEEN THE CONCEPTS OF "SELF-
EMPLOYED™"™ AND "INDIVIDUAL ENTREPRENEUR™" IN SCIENTIFIC
DISCOURSE AND LEGISLATION

Khurshed Kodirkulov, Candidate of Law, Associate Professor of the
Department of International Law, Tajik National University, Dushanbe,
Tajikistan

Abstract

The purpose of the article is to determine the relationship between the concepts of
"self-employed” and "individual entrepreneur" based on an analysis of Russian
legislation and scientific points of view. The author emphasizes the proximity of these
concepts and at the same time recognizes the existence of both significant similarities
and differences between the statuses of self-employed and individual entrepreneur. It
Is pointed out that there is no "self-employed™ category in the legislation and the term
"professional income tax payer" is used to refer to such citizens. In this regard, a
proposal is being made to recognize the concepts of "professional income tax payer"
and "self-employed" as synonyms. Close attention is paid to the entrepreneurial nature
of the activities of self-employed citizens, which, in essence, does not differ from the
activities of an individual entrepreneur, with the exception of certain restrictions.
Keywords: business, employment, individual entrepreneur, professional income tax,

entrepreneurial activity, entrepreneurial legislation, self-employed, labor activity

BBenenue

buzHec kak JOeATENbHOCTh, HWHAYE MMEHYEMBbIM NpPEeANPUHUMATEIbCKON
JEATEIIbHOCTBIO B POCCUIICKOM 3aKOHOAATENBCTBE [ 1 |, MOXKHO CO BCEMU OCHOBAaHUSIMU
MOXHO MPUYHUCTUTH K HauboJiee CI0KHBIM (JIJIsI IPAaBOBOTO PEryIUpOBaHus) cepam
OOIIIECTBEHHBIX OTHOIICHUN. JTa CIOKHOCTH MPOSBISETCSA, B TOM YHUCJIE, B HOpMax

3aKOHOAATCJILCTBA, OMNPCACIIAIOIMNX CTATyC Cy6’beKTOB MMpCAIPUHUMATCIIbLCTBA, TAC
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MPUCYTCTBYIOT HEKOTOPBIE MPOTUBOPEUHS, KOTOPHIE W BBI3BAIM UCCIIEOBATEIbCKUI
UHTEpEC.

OAHO U3 NPOTUBOPEUMI KPOETCSI B 3aKOHOJATEIIBHOM 3aKPEIJIEHUU CTAaTyCOB
WHJYBUTyAJIbHOTO NPEAIPUHUMATENS U IUIATENIbIIMKA HAaJlora Ha Mpo(eCCUOHATbHBIN
noxon (camoszanstoro). Ilocnmegnuil ne-rope He TpHU3HAETCS MPEANPUHUMATEIIEM,
HECMOTpPsI Ha HAJIMYHME BCEX MPU3HAKOB MPEINPUHUMATEIICTBA B €r0 JEATEIIbHOCTH,
M03TOMY JIaHHBII BOMPOC TpeOyeT yTOUHEHHUSI.

[lenb cTarbl — ONPEAEIUTh COOTHOILICHHE TOHSITUM «CaMO3aHSATHIN» U
«UHAUBUIYATBHBIA  MpeANpUHUMATEIb» Ha OCHOBE aHaIW3a  POCCHUMCKOTO
3aKOHOJATENIBCTBA U HAYUHBIX TOYEK 3PEHUSI.

OcHOBHal 4aCTh

B ct. 2 I'paxxnanckoro konekca PO (manee — 'K P®) npaBoBoe conmepxkanue
MOHATUS «IIPEAINPUHUMATENbCKAsT AEATEIbHOCTDY XapaKTepU3yeTCsd Yepe3 TaKHe
MPU3HAKH, KaK:

- CAMOCTOSITEIbHOCTB;

- PUCKOBBIN XapakTep;

- HECEHHE PUCKA CAMUM MPEINPUHUMATENIEM («CBOU PUCKY);

- HaJIMYMe 1eJIM CUCTEeMaTUYeCKU U3BJIEKaTh MPUObLIb;

- UCIOJIb30BAHME MMYIIECTBA, TOPTOBJIS TOBApaMH, BBIIIOJIHEHHUE PAOOT WM
OKa3aHME YCIIYT KaK CPeICTBa U3BJIeUeHUs npuobuu [1].

[ 51151 HA IEpEYNCIIEHHBIE BBILIE MPU3HAKH, CO3MAETCSA JOCTATOYHO KOHKPETHOE
IIPEACTABIIEHUE O CYTH NPEANPUHUMATEIBCKON NEITENBHOCTH, KOTOPYIO BKJIAJAbIBAET B
ATO MOHATUE 3aKOHOAaTelNb. [[puuém naHHas nesTeTbHOCTh MOXKET ObITh:

- VHJIUBUIYaJIbHOM (Benércs B dbopme WHUBUYyaJIbHOTO
MpEANPUHUMATENBCTBA,  MPEAINONAralouIero  COOTBETCTBYIOIIYIO  PETUCTPALIHIO
rpaXJaHMHA B CTaryce MpEAINpUHUMATENs, B COOTBeTCTBMU ¢ maBoil VII.1
®enepanbHOro 3akoHa ot 08.08.2001 Ne 129-D3 «O rocynapcTBEHHON pErUCTpPaLiU
IOpUIMYECKUX JIMIl M HWHIUBUAYAIbHBIX mOpeanpuHumarenei» [6] (3akoH «O

roCyJapCTBEHHOM PEruCTpallli));
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- KOJUICKTUBHOM (BEIETCS B OPraHU3AIMMOHHO-TIPABOBON (hopMe FOPHIUYECKOTO
auna  (OpraHu3ainuu), 3aperuCTPUPOBAHHOIO B COOTBETCTBMM C  HOPMaMH
BBIIIEYKAa3aHHOIO 3aKOHA).

BaxHO, 4YTO KOJUIEKTUBHO MPEANPUHUMATEIIBCKAS JIESITEIbHOCTh BEIECTCH,
IOpEeXAEe BCETO, B paMKaX KOMMEPUYECKOTO IOPUJIUYECKOTO JIMIA, B COOTBETCTBUU C
.. 1-2 ct. 50 I'K PO.

Uto ke KacaeTrcsi HEKOMMEpYECKHUX opraHuzanui, 1o 1. 4 ct. 50 'K P®
MPEyCMATPUBAET IPABO TAKUX OPTAaHU3ALMN HA BEACHUE AEATEIBHOCTH, IPUHOCSILEH
JI0XOJl, HO JIMIIb TIPU YCJIOBHUM, €CIIA TAaKOBas ACSATEIBHOCTb CIIYXKUT JIOCTHUKECHHIO
LIE€JIEN, pali KOTOPBIX Takas opraHusanus cosnaHa. M3 comepkaHus 3TOW HOPMBI HE
BIOJIHE MOHSITHO, O KAKOM MMEHHO JAESATEIbHOCTH, MPUHOCSIIECH JOXOH, UAET PEUb:
MpEANPUHUMATEIBCKON UK Kakoi-To nHou? Ho 1. 2 cT. 24 ®denepalibHOrO 3aKOHA OT
12.01.1996 Neo 7-®3 «O HEKOMMEPUECKUX OPTaHU3ALUAX» [S] MPOSICHSAET ATOT HIOAHC,
yKa3bIBas Ha  MpaBo HEKOMMEPUYECKON OpraHu3aluu OCYIIECTBIIAThH
MPEANPUHUMATEIILCKON U UHOU MPUHOCALLEN JOXOI AEATEIBbHOCTBIO.

N3n0KXeHHOE 03HAYaeT, 4TO U HEKOMMEpPUYECKass OpraHW3alys YCIOBHO TOXKE
MOXKET paccMaTpuBaThCsi Kak CyObEKT MpeANnpuUHUMATENbcTBA. 1o  eCTh
MPUHAIJICKHOCTh K KaTErOpuH CyOBEKTOB MPEAIIPUHUMATEIIBCKON JIESITEIbHOCTH, TI0
CMBICITy JIEMCTBYIOLLETO 3aKOHOJATENIbCTBA, OMpeaeiseTcss B OOJblIel Mepe He Je-
1ope, a je-pakto. IT0 HE MPOTUBOPEUUT 3aKOHOJATEIILCTBY HAIPSIMYIO, HO, C IPYTOM
CTOPOHBI, HE BIOJIHE BIMCBHIBAETCS B €r0 JIOTUKY, KOTOpas BJIOKE€HA W3HAYAJIbHO B
COOTBETCTBYIOIIME HOPMBI 33aKOHOB, PENIAMEHTHUPYIOIIUME MNPEANPUHUMATEIBCKYIO
HNEATENBHOCTh W HENPEANPUHUMATENBCKYK)  JESITEIBbHOCTh. TakKe  BaKHO
MOAYEPKHYTh, YTO MMOHATUE MPEANPUHUMATEIILCKOMN IEITETbHOCTH SIBJSIETCS TOBOJIBHO
IIMPOKHUM, MHOTOACTIEKTHBIM U HOPMaMHU 3aKOHOJIaTEIbCTBA PACKPHIBAECTCSI HE BIIOJHE
OJTHO3HAYHO, HE COBCEM I10CJIEIOBATEIIBHO.

CkazaHHO€ Ja€T OCHOBaHME yKa3aTh HAa CUHOHMUMUYHOCTH TOHSITUN

«TIpeNPUHUMATENIbCKAsA ACATEIbHOCTD) (MPEANPUHUMATEIICTBO) U «KOMMEpUECKas
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NeATENBHOCTEY. Kakux-mmbo NPUHIUMIMAIBHBIX Pa3Iuduil MEXIy HHUMH He
yCMaTpuBaeTcs.

OpHako, JIOTMYHO 33JaTbCsl BOIIPOCOM O TOM, YTO K€ MPEIACTABISAET COOOM
«IeSITENBHOCTD, puHOCsas goxoa»? U. B. [aitnypoB [12] oTHOCHUT K Hel 1100yi0
NEeSTENbHOCTh, UMEIONIYI0  IIeJIbl0  MoiydeHue  goxoxa  (mpuObumm). U
MPEANPUHUMATENBCKAsT ~ JACSITENbHOCTh, XAPAKTEPU3YIOLIAsACS CHCTEMATUYECKUM
XapaKTepoM, SBJISETCA JUIIb OJHUM W3 MHOTHX BHJIOB MPUHOCAIIEH JOXOJ
NEATEeIbHOCTH. AHAJIOTUYHOU no3uiuu npuaepsxkupaetcsa U T. M. 3se3nuna [ 11, c. 75].
[Ipuuem Takas 1eATeIbHOCTh MOKET ObITh U YOBITOUHOU. [[03TOMY MEpBOCTENEHHYIO
pOJIb UTPAET UMEHHO HAIlEJICHHOCTh Ha TMOJIyYeHHUE MPUOBLUIN, a HE caM pe3yJIbTar,
MOTOMY KaK OH MOXXET OTpa)KaTh HU HEIOCTHMKEHHUE ILeJId. JTO O3HA4YaeT, YTO U
CYOBEKTBhl TPEANPUHUMATEIBCKON JESITEIIbHOCTA, B TOM YHWCJIE WHJUBHUIyalIbHBIC
MIPEANPUHUMATENH, HE SIBIISIIOTCS €TMHCTBEHHBIMU CyOBhEKTaMU IPaXkJIaHCKOTO TIpaBa,
3aHUMAIOIIUMUCS TPUHOCAIIEH 10XO/ AESITEIbHOCTHIO.

Cratyc WMHIUMBHIYyaJIbHOTO MPEANPUHUMATENS SBISETCS OOBEKTOM 0C000Tro
MHTEpPECa U B CBA3M C TEM, YTO OH PEITIaMEHTUPYETCS TaKK€ HOPMaMHU HaJOrOBOTO
3aKOHOJIATENILCTBA, KOTOPOE COACPKUT APYrMe HEMAIOBAXHbIE HIOAHCHI. Tak, cT. 11
Hanorooro koaekca Poccuiickoit @eneparuu (dactu rneppoii) oT 31.07.1998 Ne 146-
@3 [2] (HK PD) 0THOCUT K MHAMBUIyaIbHBIM MPEANPUHAMATENSM (HU3UUECKUX JIULL,
3apErUCTPUPOBAHHBIX B TAKOM CTaTycCe, a TaKKe INIaB KPECThSHCKUX ((hepMepCKux)
x03s1icTB (K(®)X); nmpu 3T0M yNOMHHAET M FPaKJaH, HE MPOLIEIINX PErUCTPALUIO,
HO OCYIIECTBIISIFOUIMX MPEANPUHUMATENBCKYIO JESITEIbHOCTh, KOTOPHIE HE BIIPaBE
CChUIATbCSI HA  OTCYTCTBHE PETUCTPAlMU. JTO  O3HAYAET, YTO IOHATHUS
CUHAUBUTYATbHBIN IpeINPUHUMATEID) U «OCYIIECTBIISIIOLIEE
MPEANPUHUMATEIBCKYIO JICSITEIBHOCTh JIMIIO» MOTYT pa3jidyaTbCs: TOCIEIHEE
MOHSTHE MOXET BKIIOYaTh B Ce0S M TEeX CYOBEKTOB, KOTOPBIC 3aHUMAIOTCS
MPEeANPUHUMATEIBCTBOM 0€3 pErrucTpalii, BOMPEKH HOPMaM 3aKOHA.

NHnuBuAyalbHbIX XapakTep MJEATENbHOCTH NPEANPUHUMATENS] BbI3bIBACT

HEKOTOPbIMU COMHEHHUA. C OTHOM CTOPOHBI, IO O0IIEMY MPABUITY, TAKOU CyObEKT BEAET
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NEeATENbHOCTh HWHJMBHYalIbHO, CAMOCTOATENbHO. OJHAKO, 3aKOH IO3BOJSET €My
NPUBJIEKAaTh, HAIPUMEDP, U PAOOTHUKOB, AHAJTIOTMYHON OpPraHU3aIUsIM, O YEM CKa3aHO B
cT. 309.1 TpynoBoro konekca Poccuiickoit ®enepanun ot 30.12.2001 Ne 197-D3 [4],
YTO 03HAYAET YCIOBHOCTh MHIMBUIYAIIBHOTO XapaKTepa AesTEIbHOCTH.

BaxHbIM  KOMIIOHEHTOM CTaryca HMHIUBHUAYaJIbHOTO MpEeANpPUHUMATENS
ABJIAETCS BEACHHE OyXTraJTepCKOro y4yeTa B COOTBETCTBUM CO CT. 6 dDenepanbHOro
3akoHa oT 06.12.2011 Ne 402-®3 «O OyxraiarepckoMm ydere» [7], 4TO BHOCHUT
CYILLIECTBEHHBIE CIIO)KHOCTH M PUCKH B AEATENbHOCTh. OAHAKO B cllydyae nepexoia Ha
VIOPOLIEHHYI0 CHCTEMY HAJIOIOOONOXKEHUSI OOS3aHHOCTH BEIEHUSA OyXralaTepCKOro
yuera B oOlIeMy MOpsAIKe y NMpearnpuHuMarens He Bo3HHKaeT [3]. Tem He MeHee,
MPUCYTCTBYET 00s13aHHOCTD BeJleHnss KHuru ydera 10Xo10B ¥ pacxonioB [9].

Kakux-nm16o orpaHnuyeHuil, Kacarmoluxcs BO3MOXHOCTEH MOIY4YEHHs J0X0na
(mpuOBLIM) TPUMEHUTENBHO K CTarycy WHAUMBUAYAJbHOTO MPEANpPUHUMATENS
3aKOHOJIaTENbCTBO HE CONEPKUT. TO €CTh B LIEJIOM JAHHBIM CTaTyC CO3/1aET 10CTaTOYHO
IIMPOKUE BO3MOXHOCTU JUISl WU3BJICUEHUS MPUOBUIM U JOIYCKAeT OCYIIECTBICHHE
JOCTaTOYHO HMIMPOKOTO KPyTa BUIOB AEATEIBHOCTH.

Cratyc camM03aHSITOTO B 3TOM CBSA3M NPEICTABISET MHTEPEC C TOUKU 3PEHHUS
cpaBHeHus. V1 B mepByr0 odepenb cleAyeT CIenarb OJHO BECbMa CYIECTBEHHOE
YTOYHEHUE: TOHITHE «CaMO3aHATHIN («CaMO3aHATHIN IpaXAaHUH») HE YIIOMUHAETCS
B INIABHOM HCTOYHHKE 3aKOHOAATEIbCTBA, OMPEIEISIOIEM CTaTyC TAKOTo CyObeKTa, He
ynomuHaercs — @enepanbHoM 3akoHe oT 27.11.2018 Ne 422-03 «O mpoBeneHun
DKCIIEPUMEHTA II0 YCTAHOBJIECHHIO CIEHHMAIBHOTO HAJOroBoro pexuma "Hamor Ha
npodeccuoHanbHbIil  noxoA"». Tam TOBOpPUTCS O IUIaTeNbIIMKE Hajora Ha
npodeccuonanbHbiii goxon (HIIA). CrmoBo ke «caMO3aHSTHIN» B OOJbIICH Mepe
HaxXOIHUT MPUMEHEHUE B HAYYHOM, SKOHOMUYECKOM, MOJUTUYECKOM JHCKYpCE, B TOM
qucie U B O(UIMANTBHBIX HCTOYHUKAX I 0003HaueHus rurarenbirrkoB HIT [10].

C y4eroM HOPM YyKa3aHHOTO 3aKOHa MOXHO OTMETHUTh CJEIYIOUIUE OTIHYUS

Jma, UMCHOIICTO CTAaTyC CaMO3aHATOTO:
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- BO3MOXHOCTb MOJIy4eHHs1 craryca miarenbiquka HIIJ[ wHauBuayansHbIM
OpEeANPUHUMATENEM;

- YIIPOLIEHHBIN NOPSIOK TOCYAaPCTBEHHONW PETUCTPALINH;

- YHOPOIIEHHBIM MOPAIOK HOPUIUYECKOTO OGOPMIICHHS MPAaBOOTHOLICHUHM C
KJIMEHTaMHU (HAJIMYUe BO3MOKHOCTH OKa3bIBaTh YCIYTH 0€3 MOANUCAHUS MTUCbMEHHOTO
JI0OTOBOPA);

- YOPOILECHHBIA TMOPSIOK HAJIOTOBOIO Y4Y€Ta W MPEICTABICHUS OTYETHOCTHU
(orcyTcTBHE HEOOXONMMOCTH BeaeHUs KHUrM ydera A0XOIOB M PAcXoAOB H
MIPE/ICTABIICHUS HAJIOTOBOM JIEKJIapalun).

To ecTh cTaryc caMm03aHATOrO O3BOJIAET B CYLIECTBEHHO YIIPOIIEHHOM IOPSIKE
BECTH JI€ATEJIbHOCTh, HALEJIEHHYI0 Ha wu3BiedeHue npuObu. Ilpuuem Takas
JESTENBHOCTh MMEET MPO(ECCHOHANBHBIN XapaKTep, BO BCSKOM Cly4ae, C TOUKH
3pEHUS 3aKOHOAATEIS.

31ech YMECTHO CKa3aTh U 00 OrpaHUYEHMSIX, KOTOPBIE YKa3aHHBIN BbIIIE 3aKOH
[IPEAyCMATPUBAET B OTHOILLIEHUU CaMO3aHSATHIX:

- B pamkax HIIJ[ oHn He BopaBe OCYIIECTBIATH PAJ BUAOB KOHOMHUYECKOU
NEATEIbHOCTH;

- pexxuMm HIIJI npumensieTcs nuib 10 JTOCTHKEHUS B TEUCHUE KaJICHIAPHOTO
rojia 10X0/0B B pazMepe 2,4 MIIH. pyoO.

To ecTp Ipu CpaBHEHHUH B LEJIOM OYEBUIHO TO, UTO K JIALAM, ITOJYYHUBLIAM
CTaTyC MHAMBUIAYAJIBbHOTO MNPEANPUHUMATENS, 3aKOH MNPEabsABIseT Oojiee BBICOKHE
TpeOOBaHUsI KaK B YaCTH MOPsJIKa PETUCTPAIlMU, TaK B YACTU MOPSIIKA OCYILECTBICHUS
MPEANPUHUMATEIIBCKON  JIESITEIbHOCTA, B YAaCTHOCTH, B pPaMKax IOPUIUYECKOTO
obopMJICHUSI  JOTOBOPHBIX  OTHOIICHHM. XOTSI W  KPYr  BO3MOXKHOCTEM,
o0ecrnedrnBaeMbIX 3aKOHOAATEIEM, TOPA3Io MIUpe.

Crout ckazarb, YTO NOSIBJIEHHWE B PaMKaX POCCHMCKOM MPaBOBOM CHCTEMBI
CaMO3aHATHIX, KAK 0COOOW KaTeropuu JUl, 3aHUMAIOLIUXCS MPEANPUHUMATEIBCKON
NEATENbHOCTHIO (MM JESTEIbHOCThIO, MPUPABHEHHOW K MPEANPUHUMATEIHCKON),

OBbLTO OOYCIIOBJIEHO CTPEMJICHHEM roCyldapcTBa OOECIEUUTh IJIaHOMEPHBIM Mepexos
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3HAYUTEIBPHOW YacTH HACEJCHUs, HMMEIOIICH TaK Ha3blBaeMyl0 He(popMatbHYIO
3aHATOCTb (3aHUMAIOIICHCS MPEATPUHUMATEILCTBOM 0€3 PErHCTpalii), B 3aKOHHOE
pPYyCII0O UMEHHO 3a CYET YMPOMIEHHOTO TMOPSAKA PETUCTPAIMA U CAMOTO BEICHHUS
NeSATETBPHOCTH (M3HAYAIBHO — B KAYECTBE DKCIIEPUMEHTA).

CkazanHoe Aa€T ompenesIéHHbIE OCHOBAHHWS JJI MPU3HAHUS CaMO3aHSTHIX
rpaxaad jae-pakTo 3aHUMAIONUMUCS MPEANPUHAMATEIHCKOU JAEATETLHOCTBIO, XOTS
Jie-10pe UX JeATEIbHOCTh K MPEINPUHUMATEIILCKOM HE OTHOCHUTCS. YUHWTBHIBas 3TO,
TESATETPHOCTh CAMO3AHITHIX MOKHO TaKKE PacCMaTpUBaTh KaK JIe-FOpe OTIIMYHYIO OT
MIPEANPUHUMATENBCKON, HO JIe-(haKTo IPUPABHECHHYIO K IPEAITPUHUMATEIIbCKOM.

Taxoke caM03aHATOTO I'pakIaHMHA MOKHO PaCCMaTPUBATHCS KaK JIUII0, BETyIIee
MIPEANPUHUMATENBCKYIO ACATEIHPHOCTh B 0CO00 YIPOIICHHOM pPEXHME (ITOPSIIKE),
YUYUTBIBas OTCYTCTBHE psa OOsS3aHHOCTEH, ACHCTBYIOIIUX MNPUMEHUTEIBHO K
WHJIUBUAYAJIbHBIM MPEAITPUHUMATEIISIM.

B menmoMm Toukm 3peHHsI 0OECIEUCHHUs TMPaBOBBIX TapaHTHUN, PETYIUPOBAHUS
1paB, 00sS3aHHOCTEH, OTBETCTBEHHOCTH JIAaHHBIC CTaTYChl MMEIOT KaK CXOJCTBA, TaK U
paznuuus. [IpuaéM roBOPUTH O TOM, YTO KaKOW-THOO M3 3THX JABYX CTaTyCOB UMEET
0e3yCIIOBHBIC TPEUMYIIECTBA, HE TMPUXOAUTCI. B KakuWx-To acmekrax Oosnee
MIPEATOYTHUTEIILHBIM SIBJISICTCS CTATyC MHIWBHIYAJIBLHOTO MIPEANPHUHUMATENS, B KAKHX -
TO acleKkTax — cTaryc camo3sanstoro. Bompoc BbeiOOpa craryca oOyclaBiIMBaeTCs
KOHKPETHBIMH  IICJISIMA ~ JICATCIBHOCTH W Pa3BUTHUSA B IICJIOM B  paMKax
MIPEANPUHUMATENBCTBA, CIHEIMU(DUKON MEATeTLHOCTH, B TOM YHCIE W YpPOBHEM
npuOBLH (0X0/a).

3akjoueHue

[ToHATHAMU «UHAMBUIYATBHBIN TpeapuHUMAaTeb» U «miatenpimuk HITI» B
3aKOHOJIATEIHCTBE 0003HAYAIOTCS Tpak/IaHe, UMEIOIINE CTaTyC, MTO3BOJISIONINN BECTH
JeSITeIbHOCTh, HAIICJICHHYI0 Ha u3BiedeHue mnpuObum. [Ipudém B ompenenéHHBIX
CITy4asiX JIaHHBIE CTaTyChl MOTYT COBMEIIAThCS BBUY HAJMYHUS Y WHIWBHIYaTbHOTO

MpEeANpUHUMATENA IpaBa crarh marensmukoM HIT/T.
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B HaydyHOM Auckypce nmpu 0O0CYXIACHUH MPOOIEMAaTHKH TPEITPHHIMATEIHCKON
NeAaTeNIbHOCTH ToHsATHE «ratensiuk  HITA» npuasTto o003HAYaTh TEPMUHOM
«CaMO3aHSATHINY, KOTOPBIA HE HCHOJIb3yeTcsl 3akoHopareneMm. OaHaKo, y4YUThIBas
IIAPOKOE MPUMEHEHHE TEPMHHA «CaMO3aHSTBIN», BO3MOXHO, CIEAYET PaCCMOTPETH
BOIIPOC O €ro 3aKOHOAATEJIbHOM TMPU3HAHMU B KAYECTBE CHHOHMMA TEpMHHA
«rutarenbik HITy.

VYuuteiBasg oOmuye 4YepThl W pa3Iduus CcTaTyca CaMO3aHsATOTO |
VHIUBUIYAJIBHOTO  NPEANPUHUMATENS, MOXHO  TNPUUTH K  BBIBOAY O
MPEANPUHUMATEIIBCKOM ~ XapaKTepe JEATEIbHOCTHM  CaMO3aHSTOTO, XOTS JTa
NESITEIIBHOCTh B OMNPEACIEHHONM CTENEHW orpaHndeHa. Ho Hamuume HEKOTOpBIX

OTPaHUYCHHUU HE MEHSET €€ XapaKTepa MPUHIHUITHAIIBHO.
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